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LEGISLATIVE HEARING ON H.R. 791, TO PRO-
VIDE FOR THE EQUITABLE SETTLEMENT
OF CERTAIN INDIAN LAND DISPUTES RE-
GARDING LAND IN ILLINOIS; AND H.R. 521,
TO AMEND THE ORGANIC ACT OF GUAM
FOR THE PURPOSE OF AMENDING THE
LOCAL JUDICIAL STRUCTURE OF GUAM.

Wednesday, May 8, 2002
U.S. House of Representatives
Committee on Resources
Washington, DC

The Committee met, pursuant to call, at 10:04 a.m., in room
1334, Longworth House Office Building, Hon. James Hansen
(Chairman of the Committee) presiding.

STATEMENT OF HON. JAMES HANSEN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF UTAH

The CHAIRMAN. The Committee will come to order. Today’s hear-
ing is on two bills that address very different issues. The first is
H.R. 791, which was introduced by Congressman Tim Johnson in
response to the Miami Tribe’s lawsuit against private landowners
in Illinois. H.R. 791 seeks to extinguish all land claims in Illinois
asserted by the Miami and Ottawa Tribes of Oklahoma and the
Potawatomi Tribe of Kansas and provides the tribes with recourse
to pursue their claims against the United States in the U.S. Court
of Federal Claims.

The CHAIRMAN. The second bill is H.R. 521, introduced by Con-
gressman Underwood. This legislation attempts to amend the Or-
ganic Act of Guam to modify the internal structure of the Guam
local court system. H.R. 521 has generated a great deal of con-
troversy in Guam over whether U.S. Congress or the local Guam
Government is in the best position to address the internal struc-
ture of the local courts.

The CHAIRMAN. We appreciate the efforts of the witnesses in
being here today and look forward to hearing from them this morn-
ing. I would like to express special thanks to Justice Carbullido
and Judge Lamorena for literally traveling halfway around the
world to be at this hearing.
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Before we begin with our first panel, I would like to mention that
the administration, in lieu of presenting testimony today on
H.R. 791 has submitted a letter for the record.

I ask unanimous consent that following the testimony, the gen-
tlemen from Illinois, Mr. Johnson and Mr. Shimkus, be allowed to
sit on the dais and participate in the hearing.

Is there objection?

Hearing none, so ordered.

I have a number of things to do today, and I have asked my good
friend from Arizona, Mr. Hayworth, if he would take the gavel and
conduct this meeting. He is also our expert on some of these areas
and a very qualified individual. So with that said, Mr. Hayworth,
thank you so much for being here, and thank all the witnesses. I
will turn the gavel over to you, sir.

[The prepared statement of Mr. Hansen follows:]

Statement of The Honorable James V. Hansen, a Representative in
Congress from the State of Utah

Today’s hearing is on two bills that address very different issues. The first is
H.R. 791, which was introduced by Congressman Tim Johnson in response to the
Miami Tribe’s lawsuit against private landowners in Illinois. H.R. 791 seeks to ex-
tinguish all land claims in Illinois asserted by the Miami and Ottawa Tribes of
Oklahoma and the Potawatomi Tribe of Kansas and provides the tribes with re-
course to pursue their claims against the United States in the U.S. Court of Federal
Claims.

The Second bill is H.R. 521, introduced by Congressman Underwood. This legisla-
tion attempts to amend the Organic Act of Guam to modify the internal structure
of the Guam local court system. H.R. 521 has generated a great deal of controversy
in Guam over whether U.S. Congress or the local Guam Government is in the best
position to address the internal structure of the local courts.

We appreciate the efforts of the witnesses in being here today and look forward
to hearing from them this morning. I would like to express special thanks to Justice
Carbullido [Car-bo-lee-doe] and Judge Lamorena [La-mo-ren-a] for literally traveling
half-way around the world to be at this hearing. Before we begin with our first
panel I would like to mention that the Administration, in lieu of presenting testi-
mony today on H.R. 791, has submitted a letter for the record.

STATEMENT OF HON. J.D. HAYWORTH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARIZONA

Mr. HAYWORTH. [presiding] Mr. Chairman, we thank you. We
will move forward to panel one, which currently includes two of our
members. We also would make note that our other colleague from
Illinois, Mr. Phelps, may join us, and we would certainly welcome
his statements as well for the record.

But the Chair would first call on our colleague from Illinois, the
author of H.R. 791, the Honorable Timothy V. Johnson.

Congressman Johnson, the Chair and the Committee are very
happy to hear your testimony and welcome you to the Resources
Committee, sir. And we would point out for the record that your
statements would be put in the record in their entirety, and we
thank you for your testimony today. That will be true for every wit-
ness who joins us.

Thank you, sir, and welcome.
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STATEMENT OF THE HON. TIMOTHY V. JOHNSON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
ILLINOIS

Mr. JOHNSON. Thank you, Mr. Chairman, for holding this impor-
tant hearing regarding Indian land claims in Illinois. I also want
to thank the Members of the House Resources Committee for their
time and attention today.

In the summer of 2000, 15 landowners in east-central Illinois re-
ceived notice that the Miami Indian Tribe of Oklahoma was suing
them. These 15 individuals from 15 separate counties were told
that they were being sued because the Miami was claiming that
some 2.6 million acres in east-central Illinois rightfully belonged to
them under a treaty, the Treaty of Grouseland, signed in 1805.

Illinois was granted statehood in 1818, a full 13 years after the
Treaty of Grouseland was signed by the U.S. Government and the
Miami Tribe. For this reason, I introduced H.R. 791. Basically, the
legislation will waive sovereign immunity and says that if, in fact,
there is a valid claim—and we do not make judgment on that—the
claim is to be filed against the Federal Government and not
against innocent landowners, 15 of whom have been specifically
named; one of whom is over 100 years old and a good friend of
mine in the Champaign County area, and a number of others over
whom a cloud hangs on their title anytime land is transferred in
this 2.6 million acre area.

As I indicated, the Potawatomi and Ottawa Tribe have also made
similar claims in Speaker Hastert’s district, and that provision is
included in this bill. There is a significant problem not only with
the sword of Damocles, so to speak, hanging over the head of a
number of landowners—all the landowners—in a wide, multicounty
area, including part of the area that is in the current 19th District
but obviously with the transference of land within that area.

Whether or not there is a valid claim—and there is no question
there have certainly been examples throughout history of wrongs
committed on Native Americans—my constituents are innocent.
This treaty was executed before Illinois was a state. They have
done nothing wrong, and the whole essence of this bill is to say we
want to provide justice for everyone, and we want to assure once
and for all that people in 2.6 million acres do not have to live with
the potential of losing their land.

I believe that this is a just bill, a just approach, a shotgun ap-
proach—a rifle approach as opposed to a shotgun approach that is
sometimes taken. There is counterpart legislation in the Senate. I
have reason to believe that this ought to enjoy and has enjoyed
widespread support, and I certainly appreciate, Mr. Chairman,
yours and the other members of the Committee’s consideration
here, consideration of what I think is a very common sense bill. I
appreciate it.

[The prepared statement of Mr. Johnson follows:]

Statement of The Honorable Timothy V. Johnson, a Representative in
Congress from the State of Illinois

Thank you Chairman Hansen, for holding this important hearing regarding In-
dian land claims in Illinois. I also want to thank the Members of the House Re-
sources Committee for their time and attention today.
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In the summer of 2000, fifteen landowners in east-central Illinois received notice
the Miami Indian Tribe of Oklahoma was suing them. These 15 individuals from
15 separate counties were told they were being sued because the Miami was claim-
ing that some 2.6 million acres rightfully belonged to them under a treaty, the Trea-
ty of Grouseland signed in 1805.

Illinois was granted statehood in 1818, a full 13 years after the Treaty of
Grouseland was signed by the United States Government and the Miami Tribe. For
this reason, I introduced H.R. 791. Basically, the legislation will waive sovereign
immunity and allow the tribe to file its claim in the U.S. Federal Court to seek set-
tlement. 'm not in front of this Committee today to say whether the Miami tribe
is right or wrong in its pursuit of this claim. I am here today, however, to say that
the property owners of east-central Illinois should not be part of this claim. The Mi-
ami’s fight should not be with the hard-working, honest citizens of Illinois, nor
should it be with the state of Illinois, but rather with the Federal Government.

I am not opposed to the Miami Indian Tribe as a society within our great nation.
I fact, I am encouraged by their stature and their ability to diversify our country
and influence our future. And, I will concede that at one point in our nation’s his-
tory, the Miami may have been rightful owners of the land they are now trying to
reclaim. However, I do not feel they are justified in victimizing hard working land-
owners who live within the area I represent. Those families have owned and paid
taxes on their land, in some cases for many generations. The Miami Indian Tribe
alleges that the U. S. Government never properly obtained land title from them as
required by the 1805 Treaty. Therein lies the dispute.

No one would argue that Native Americans were not wronged in our country’s
past. We would also welcome all attempts to improve the standard of living to which
our Native Americans are subject. However, the landowners of east central Illinois
should not pay this price.

Just over a year ago, Speaker of the House, Dennis Hastert and I, visited the
home of one of the landowners being sued. His name is Rex Walden of Urbana,
Illinois. Mr. Walden is a 98-year-old retired farmer. He told the Speaker and I about
his life spent on the farm. All he wants now is to leave the farm to his children.
Mr. Walden worked the farm and paid taxes all his life. To be sued and face the
pos]:ibility that he could lose that land because of a 200 year-old treaty is unjust,
at best.

The problem goes beyond Rex Walden and the 14 other landowners. A cloud has
been cast over the titles of all property in the 2.6 million acre region. Imagine if
you were thinking of locating a business in east central Illinois. Why locate in the
region in question when you could locate that business, those jobs, and that tax rev-
enue outside that region?

In closing, I want to thank you again, Chairman Hansen and the Members of the
House Resources Committee for holding this hearing. This issue, while regional in
scope, is of the utmost importance to the citizens of my congressional district in east
central Illinois.

Mr. HAYWORTH. Congressman Johnson, we thank you for your
testimony.

Now, we turn to your colleague from the 20th District of Illinois,
the Honorable dJohn Shimkus. Good morning, Congressman
Shimkus, and thank you for joining us.

STATEMENT OF THE HON. JOHN SHIMKUS, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
ILLINOIS

Mr. SHIMKUS. Good morning. Thank you, Mr. Chairman and
members of the Resources Committee. It is a pleasure to be here
today on H.R. 791, a bill that would protect private landowners in
Illinois from American Indian claims to their land.

The bill was introduced by my friend and colleague, Mr. Tim
Johnson, and I want to thank you for the opportunity to debate and
discuss this.

First, I would like to commend Congressman Johnson for intro-
ducing this important piece of legislation. During my campaign for
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office, I ran on just a few central promises. One of my promises to
voters was that I would protect private property rights. My voting
record in Congress so far would strongly back up that claim. That
is why I cosponsored this legislation, even though at the time, it
did not impact any part of my Congressional district. However,
under a new Congressional map, 3 of the 15 counties impacted by
this claim could be in my new Congressional district.

The legislation is straightforward and fair to both sides. First, it
protects property owners in Illinois who have acted in good faith
and done nothing wrong and ensures that they will not lose their
homes, farms and businesses. Second, it provides the tribes re-
course to the Federal courts. The Miami claim is based upon an as-
sertion that the U.S. Government never properly obtained land
title for the tribe, as required by an 1805 treaty between the tribe
and the Federal Government. This legislation would allow them to
pursue their claim against the United States, with whom their ar-
gument is, really, since Illinois was not a state until after 1805; in
fact, 13 years later, 1818.

The State of Illinois has carefully reviewed this claim and thor-
oughly studied the issue raised by the tribe and the relevant his-
torical documents. Based upon this review, the state concluded that
the claim lacks any merit. These claims have been made for the
sole purpose of establishing a casino and not for any true repara-
tions for the tribe. State law in Illinois limits casino gambling to
the 10 existing licenses.

Furthermore, I firmly believe that the current landowners cannot
and should not be held accountable for any claims by the Miami
or any other Native American tribes. They are innocent people in
this claim.

Mr. Chairman, thank you again for allowing me to testify on this
important piece of legislation, and I am willing to answer any ques-
tions the Committee might have, and I yield back my time.

[The prepared statement of Mr. Shimkus follows:]

Statement of The Honorable John Shimkus, a Representative in Congress
from the State of Illinois

Mr. Chairman, members of the Resources Committee, it is a pleasure to testify
today on H.R. 791, a bill that would protect private landowners in Illinois from
American Indian claims to their land. The bill was introduced by my fellow Illinois
Congressman, Tim Johnson. Thank you for the opportunity to share my thoughts
with you and your Subcommittee.

First, I would like to commend Congressman Johnson for introducing this impor-
tant piece of legislation.

During my campaign for office, I ran on just a few central promises. One of my
promises to the voters was that I would protect private property rights. My voting
record in Congress so far would strongly back up that claim. That is why I cospon-
sored this legislation, even though, at the time, it did not impact any part of my
Congressional District. However, under a new Congressional map, 3 of the 15 coun-
ties impact by this claim will be in my new District.

The legislation is straightforward and fair to both sides. First it protects property
owners in Illinois, who have acted in good faith and done nothing wrong, and en-
sures that they will not lose their homes, farms, and businesses. Second, it provides
the tribes recourse to the Federal Courts. The Miami claim is based upon an asser-
tion that the United State government never properly obtained land title from the
Tribe as required by an 1805 treaty between the Tribe and the Federal Government.
This legislation would allow them to pursue their claim against the Unites States,
with whom their argument is really with since Illinois was not a state in 1805.
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The State of Illinois has carefully reviewed this claim and thoroughly studied the
issues raised by the Tribe and the relevant historical documents. Based upon this
review, the State concluded that the claim lacks any merit.

These claims have been made for the sole purpose of establishing a casino and
not for any true reparations for their tribe. State law in Illinois limits casino gam-
bling to the 10 existing licenses. Furthermore, I firmly believe that current land-
owners cannot and should not be held accountable for any claims by the Miami or
any other native American tribes. They are innocent people in this claim.

Mr. Chairman, thank you again for allowing me to testify on this important piece
of legislation. I am willing to answer any questions the Committee might have.

Mr. HAYWORTH. Thank you, Congressman Shimkus. And the
Chair would note that you have been joined at the witness table
by our friend, Congressman Phelps.

We welcome you, sir, and look forward to hearing your comments
on this legislation as well.

STATEMENT OF THE HON. DAVID PHELPS, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
ILLINOIS

Mr. PHELPS. May I proceed now, sir?

Mr. HAYWORTH. Yes, indeed, you may proceed, and we thank you
for joining us.

Mr. PHELPS. Thank you, Mr. Chairman, for the opportunity, even
though I just heard a few minutes ago that this hearing was taking
place on this subject. I wanted to jump to the chance and let the
record show my support. I have several counties presently—I rep-
resent the 19th District—that are involved in this situation, and
hopefully, it is going to be resolved, because it is an issue that en-
compasses a rather large part of my district in central Illinois.

This issue has been of great concern for quite awhile now, and
I am pleased that we are working here today to get it resolved once
and for all.

The Miami Tribe is currently seeking to claim 2.6 million acres
of property, including Illinois’ Wabash watershed, which includes
all or part of 15 counties. Fifteen landowners have been named in
the lawsuit, one in each county affected by the lawsuit. The tribe
claims this land was not included in the 1805 Treaty of
Grouseland. They gave up most of their land to the Federal Gov-
ernment for $600 when they signed that treaty.

The tribe now estimates that the value of the land to be around
$30 billion. I am in support of Congressman Johnson’s legislation,
H.R. 791, and I commend him for his leadership on this issue,
which will place this issue’s accountability where it belongs, with
the Federal Government. This is not a question of who is right and
who is wrong, the Miami Tribe or the landowners. This is a ques-
tion of who is going to take responsibility.

It is no secret that Native Americans have not been treated fairly
in the past. However, it is not fair to place blame on the hard-
working landowners of today when the whole issue has been
brought about by a mistake that the Federal Government made
over 150 years ago. These landowners have gone through much
hardship to get where they are today, and they should not have
their life’s work taken right out from underneath them.
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Again, I recognize the problems that this issue has brought about
to many people, including several of my constituents, and I hope
that this hearing will bring us one step closer to ending this issue.

So thanks again, Mr. Chairman, for the opportunity to speak on
behalf of the landowners in the 19th District in Illinois. I appre-
ciate it.

[The prepared statement of Mr. Phelps follows:]

Statement of The Honorable David D. Phelps, a Representative in Congress
from the State of Illinois

Thank you Chairman, for the opportunity to speak today on this issue that en-
compasses a rather large part of my district in central Illinois. This issue has been
of great concern for a while now, and I am pleased that we are working here today
to get it resolved once and for all.

The Miami Tribe is currently seeking to claim 2.6 million acres of property in-
cluded in Illinois’ Wabash Watershed, which includes all or part of 15 counties. Fif-
teen landowners have been named in the lawsuit one from each county affected by
the lawsuit. The Tribe claims this land was not included in the 1805 Treaty of
Grouseland. They gave up most of its land to the Federal Government for $600
when it signed that treat. The tribe now estimates that value of the land to be
around $30 billion.

I am in support of Congressman’s Johnson’s legislation, H.R. 791, which will
place this issue’s accountability where it belongs, with the Federal Government.
This is not a question of who’s right and who’s wrong, the Miami tribes or the land-
owners. This is a question of who is going to take responsibility.

It is no secret that many Native Americans have not been treated fairly in the
past, however it is not fair to place blame on the hardworking landowners of today
when the whole issue has been brought about by a mistake that the Federal Gov-
ernment made over 150 years ago. These landowners have gone through much hard-
ship to get where they are today and they should not have their life’s work taken
right out from underneath them.

Again, I recognize the problems that this issue has brought about to many people,
including several of my constituents, and I hope that this hearing will bring us one
step closer in ending this issue. Thank you again, for giving me the opportunity to
speak on behalf of the landowners of the 19th district of Illinois.

Mr. HAYWORTH. And, Congressman, we thank you for your testi-
mony.

The Chair would invite any questions from either side of the
aisle, if there are any questions from our colleagues.

Ms. CHRISTENSEN. I do not have a question, Mr. Chairman. I just
ask unanimous consent that two documents be placed in the
record. One is a statement by Congressman Dale Kildee, and the
other is a Department of the Interior memo released in July of
2000.

Mr. HAYWORTH. Without objection, we are happy to enter that
into the record, and the Chair would also note that our trio from
Illinois is cordially invited to join us on the dais to hear subsequent
testimony about this legislation, if you care to and can accommo-
date your schedules. Please, by all means, gentlemen, join us here
on the dais.

[The prepared statement of Mr. Kildee follows:]

Statement of The Honorable Dale E. Kildee, a Representative in Congress
from the State of Michigan

Mr. Chairman, I oppose H.R. 791, a bill that extinguishes any claim to land, in-
cluding the claim of aboriginal title, or interest in land within the State of Illinois
by the Miami Tribe of Oklahoma, the Ottawa Tribe of Oklahoma, and the
Potawatomi Tribe of Kansas or their members or predecessors or successors in inter-
est that could be derived from treaties.



This bill also:

1. gives exclusive jurisdiction of claims to the U.S. Court of Federal Claims;

2. limits liability to the United States thereby preventing potential claims arising

out of other Federal statutes;

3. gives Indian tribes one year from date of enactment to file claims; and

4. provides only monetary compensation for claims against the United States.

The Department of Interior has acknowledged the validity of one the tribe’s
claims. Last year, the Interior Department wrote a letter to Speaker Dennis Hastert
and Illinois Governor George Ryan stating that the Prairie Band of Potawatomi has
a credible claim to certain land in Illinois. The letter also states the U.S. continues
to bear a trust responsibility for that land.

I believe that Congress would be in breach of its trust responsibility to these three
tribes by passing this bill. This bill does not provide the same structure afforded
to other tribes that are negotiating a fair settlement between all interested parties.
Instead, the bill establishes restrictions for these tribes that are not currently set
for all other tribes negotiating settlements for claims against the U.S.

Furthermore, this bill would reverse longstanding Federal policy, several Federal
laws, and Federal court decisions allowing tribes to pursue claims.

That concludes my remarks. I look forward to hearing the testimony today. Thank
you.

[The memorandum dated July 24, 2000, from Derril B. Jordan,
Associate Solicitor, Division of Indian Affairs, U.S. Department of
the Interior, submitted for the record on H.R. 791 follows:]



United States Department of the Interior

CHFFICE OF THE SOLICTTOR
Washngtan, D.C. 20240

s neren o ‘ UL 2 4 2000

Memorandum

To: David Haves. Deputy Secretary 64/’/
Kevin Gover, Assistant Secretary - Indj airs 7
From: Derril B. Jordan, Associate Salieiy ‘

Division of Indian Affairs
Subject: Hlinots Land Claim of the Prairie Band of Potawatomi

On January 14, 1998 Mamie Rupnicki, Chairperson of the Prairie Band of Powwatomi Indians of
Kansas requested Larry Motrin, Area Director, Minneapolis Area Office, Bureau of Indian
Affairs to review her tribe's claim to the Shab-eh-nay Band Reservation in De Kalb County,
Illinois and render an opinion on its merits in preparation for litigation to regain possession of the
Reservation. Ms. Rupnicki's request was transmitted 1o Hilda Manuel, Deputy Commissioner of
Indian Affairs. In a March 25, 1998 memorandum, Depury Commissioner Manuel requested
David Hayes, Counselor to the Secretary, to détermine whether the land claim of the Prairie Band
of Potawatomi was valid. Subsequently, 2 member of Mr. Hayes’ staff, Heather Sibbison,
informally requested the Associate Selicitor, Division of Indian Affairs, Office of the Scliciter,
to review the claim and provide a legal opinion on its merits. This memotandum i; in response |
to that informa) request for a legal opinion on the validity of the Prairie Baud of Potawatomi’s
claim to the Shab-ch-nay Band Reservation.

The area encompassing the Shab-eh-nay Band Reservation is located in Shabbona’s Grove,
Tlinois. Itincludes Section 23, the west half of Section 25, and the east half of Section 26 in
Township 38 North, Range 3 East, Third Principal Mcridian in Tlinois. In Indian Land Cessions
in.the United States by Charles C- Royce (Washington, GPQ,1900), the claimed area is described
as part of Royce Area 148 in Illinois. Currently, the area is in the possession of 2 fow non-Indian
families and the State of [Hinois, which owns and operates a park in the area.

BACKGROUND!

. * The preparation of this section has been based primarily on copies and transcriptions of
historical documents assembled by the attomeys for the Prairie Band of Potawamis in support of
the tribe’s request for an analysis of its ¢laim to the Shab-eh-nay Band Reservation. Unless
otherwise noted, the attomeys for Prairie Band represent that these documents were obtained
from the Natjonal Archives. Copies of the documents submined by the attorneys for the Prairie
Band of Potawatomi Indians of Kansas are on file in the Office of the Solicitor. For the purpose
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The United Tribes of Ottawas. Chippewas. and Potawatomis residing on the Illinois and
Milwaukee Rivers and their waters. as well as the southwestern parts of Lake Michigan®. entered
into a treaty of friendship with the United States on August 24. 1816. 7 Stat. 146. Article I of the
Treaty of August 24. 1816 provided that the United Tribes would relinquish to the United States
all rights. claim, and tite to the northem portion of those lands in northwestern lllinois which the
Uhnired States acquired by cession from the United Sac and Fox Tribes in the Treary of November
5.1804. 7 Stat. 84. Pursuant to Asticle 2 of the Treaty of August 24. 1816. the United States
relinquished its interest in the southern portion of the United Sac and Fox cession of 1804 to the
United Tribes and confirmed and recognized the tide of the United Tribes to the area.

Some thirteen (13) years later. the United Nations of Chippewa, Orawa, and Potawatomi Indians
of the waters of the Illinois, Milwaukee, and Manitoouck Rivers ceded their lands around the
southern shore of Lake Michigan and in northem Illinois to the United Staies in the Treaty of
Prairie du Chien of July 29, 1829, 7 Stat. 320. The lands which were ceded were the same lands
1o which the United Tribes received recognized title pursuant to Article 2 of the Treaty of August
21, 1816. Article 3 of the Treaty of July 29,1829 provided that the lands of three chiefs and their
bands would be reserved from the cession. Among the lands reserved from cession were those of
Chief Shab-eh-nay, a prominent leader among the Potawatomi, and his Band, who received two
sections (1,280 acres) at their village near Paw Paw Grove, Illinois. In Citizen Band of
Potawatomi Indians of Oklahoma v, United States, 391 F. 2d 614 (Ct Cl. 1967), cert. denied 389
U.S. 1046 (1968), the Court of Claims held that by the Treaty of August 24, 1816, the United
States conveyed recognized title to the lands ceded o the United Tribes of Ottawas, Chippewas,
and Potawatomis. While most of lands conveyed to the United Tribes in 1816 were reconveyed
10 the United States in the Treaty of Prairie du Chien of July 29,1829, the legal status of the lands
of the three chiefs and their bands did pot change. The three chiefs and their bands held
recognized title 1o the lands reserved for them in the 1829 weary.

As its non-Indian population increased, the United States bought mare land from the tribes in
Ohio, Michigan, [llinois, Indiana, Wisconsin, and Minnesota 10 sell to nou-Indian settlers. As
part of its effort 1o remove all Indian tribes from Illinois, the United States purchased wibal lands
and began 1o senle the Indian population of Illinois on reservations west of the Mississippi.
Additional treaties ceding tribal lands were negotiated with the Potawatomi bands and other
tribes in the 1830's. The treaties which are pertinent with regard to the Prairic Band of
Potawatommni’s claim to the Shab-eh-nay Band Reservation are the Treaty of October 20, 1832,

7 Stat. 378, which was signed a1 Tippecanoe, and the Treaty of September 26, 1833, 7 Star. 431,

of this preliminary reprt, the Office of the Solicitor has relied on the correctness of these copies
and has not obtained cenified copics of the documénts or conducted independent research in the
Narional Archives.

2 The United Tribes of Ottawas, Chippewas, and Potawatomis were designated the
United Nations of Chippewa, Ottawa, and Potawatorni Indians in subsequent treaties with the
United States. .
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which was signed at Chicago.

The Treaty of October 20, 1832. also réferred 1o as the Treaty of Tippecanoe. contained cessions
of land by the Potawatermi Tribe of Indians of the Prairie and Kankakee to the United States.
Article 2 of the treary provided that several tracts for individuals would be excluded from the
cession. Among the areas excluded was a tract of two sections (1,280 acres) for Sho-bon-ier at
his village. Sho-bon-ier, who was French and Potawatomi, was a less prominent chief than
Shab-eh-nay. Because he was half French. Sho-bon-ier was referred 1o in some contemporary
documents as Chevalier. Article 4 required the United Stafes to pay money to a number of
individuals for the loss of their horses. Among those receiving such payments was Sho-bon-ier.,
even though he was a signatory 1o the weaty. Many chiefs signed the weaty, including Shab-eh-
nay, whose name was transcribed as Shab-eh-neai. :

The Treaty of September 26, 1833, 7 Stat. 431, also known as the Treaty of Chicago, was a
cession of approximately five million acres in Illinois and Wisconsin by the United Nations of
Chippewa, Ottowa. and Potawatomi Indians 10 the United States. It should be noted that both
Shab-ch-nay and Sho-bon-ier were signatories to this treaty as well. The Treaty of Chicago also
contained modifications of title to some of the lands reserved in the Treaty of Prairie du Chien
and the Treaty of Tippecanoe. In particular, Article 5 of the Treaty of Chicago provided that the
title to the Shab-¢h-nay Band Reservation would be converted to the private property of Shab-ch-
nay and his heirs.

During its deliberations on the ratification of the Treaty of September 26, 1833 (the Treaty of
Chicago), the Senate rejected Article 5, striking it from the document. 4 Journal of the Execurive
Procecedings of the Senate 384 (April 7, 1834). With the elimination of Article 5, title to the two
sections of land in what is now De Kalb County retained the status of tribal communal Jand with
recognized title remaining in Shab-eh-nay and his Band. The Senate’s rejection of Articlé S is
one of the sources of the confusion concerning the ownership of the propeny in later years.
Apparently unaware that Article § was no longer part of the treaty, Shab-¢h-nay’s Band acted in
accordance with the belief that the treaty provision required them to leave Dlinois with the other
Indian tribes. In an 1859 letter, a former officer in the United States Army, Captain J. B_ F.
Russell, stated that he had been employed in-1836 by the War Department to remove the
Potawatomis near Chicago to Council Bluffs, Missouri. In his letter, Captain Russsell also stated
that Shab-eh-nay had assisted in the successful removal of his tribe’.

Another account of the removal of Shab<h-nay and his Band is found in the affidavit of George
E. Walker, a resident of La Salle County who had known Shab-eh-pay since 1827. According to
Walker, Shab-<h-nay and his Band accompanied hundreds of Indians from the tribes that were

? Letter of May 31, 1859 to Lewis Cass, Secretary of State, from J. B. F. Russell
Captain Russell’s account notwithstanding, it is believed that Shab-<h-nay and his Band made
the move withour reliance on a government conductor since there are no official records showing
who waveled with Shab-eh-nay. See, Affidavit of Dy. James Clifton 12 (Jan.5, 1998).

3
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being removed from the area cast of the Mississippi to the west bank of the river in Kansas
[Territory) in 1837. Affidavit of George E. Walker (October 24. 1864)'. Walker's affidavit also
states that Shab-eh-nav and his family returned to Shab-¢h-nay’s or Shabonna's Grove (the Shab-
eh-nay Band Reservarion) about two years later in 1839,

‘Walker's recollection of the events surrotinding the removal of the Indian tribes from Iilinois, as
stated in his affidavit of Ociober 24. 1864. is consistent with Shab-¢h-nay’s understanding of the
1833 treaty, Pursuant to Asticle 3 of the Treaty of 1833, which was striken from the Treaty by
the Senate during ratificatioi, title to the Shab-¢h-nay Band Reservation wonld have been
converied to Shab-eh-nay’s personal property. The retumn of Shab-eh-nay 1o [llinois after the
1836 removal of the tribes provides an indication that Shab-eh-pay did not know that the Senare
had rejecied Article S of the 1853 weaty. On his return journey to lilinois, he was accormparnied
solely by his family and not by any other tnembers of the Band because it was believed that the
Reservation had become his persopal property, and that the Treaty of 1833 required all of the
tribes to leave IMlinois. Affidavit of Dr. James A, Clifton (January 5, 1998) at pages 12~13°,

Shab-eh-nay and his family lived on the Reservation in [{linois from 1839 10 1849, making three
or four trips 10 Kansas to visit relarives who had moved with the Prairic Band fo the reservation
inKansas. Shab-ch-nay’s less of possession of the Reservation had its onigin in his purporred
sale of part of the Reservation. According to an October 15, 1845 letter to President James X.
Polk writen by Coalman Olmstead, a resident of Shabbona’s Grove, Shabh-pay sold the west
half section of Section 25 (320 acres) of the Reservation to Wilbur F. Walker for $600 dollars in
1839 %, According to Olmstead, Walker paid Shab-ch-nay only $200 of the agreed purchase price
of $600. .

“ InaJuly 25,1864 letter to Secretary of the Interior J.P. Usher, Shab-ch-nay’s widow,
three of her daughters, and a grandson wrote that they had requested E. S. Smith, a Chicago
aftomey, to initate an gjectment suit or otherwise reclaim their rights, as survivors of Shab-ch-
n2y’s Band, 1o the land granted in the 1829 weaty. Apparently Mr. Smith requested affidavits
from George E. Walker, General R_K. Swift, William Norton, and Levi Kelsey (or Kelsig)
because he subseqently enclosed those affidavits and written statements in a Januvary 27, 1865
lerter to H. J., Alvord, requesting the matter be investigated and action takeri. This letter has been
published in James P. Dowd’s biography of Shab-ch-nay, Built ike a Bear (Fairfield,
Washington, 1979), at pages 165-166. The letter is at the National Archives in Reserve File A-
416. . .

¥ Dr. Clifton is a well known ethnohistorian and author of a history of the Potawatomis
entitled People of the Prairie. He was retained as an expert by the atrorneys for the Prairie Band
of Potawatormni Indians of Kansas to assist in the preparation of the Prairie Band’s ¢laim fo the
Shab-eh-nay Band Reservation.

¢ A tmnscription of that letter is in Dowd's Built Like a Bear 8t pages 145-146. The
lettey is at the National Archives in File A-416.
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In his October 15, 1845 letter to President Polk. Olmstead claimed that Shab-ch-nav refused to
give Walker a deed for the 320 acres because Walker had not paid him the remaining balance of
the purchase price. Olmstead claimed that he purchased the property from Walker for $1.400 in
1840 and received a deed from Walker. adding thart he. Olmstead. offered 1o pay Shab-eh-nay the
5400 balance due from Walker in order 1o obtain a deed to the 520 acres. Despite Shab-ch-nay's
purperted consent to the arrangement. Olmstead did not receive the deed. Olmstead asserred that
Shab-eh-nay was persuaded not to go through with the transaction by one of the Gates Brothers.
who were land speculators. Olmstead asked President Polk to withhold approval of any deed
issued by Shab-eh-nay to the Gates Brothers. Olmstead requested that the President approve a
deed from Shab-eh-pay to him. provided that he paid Shab-eh-nay the $400 balance due from
Walker. It appears that Olmstead did not receive a reply (o his request because he wrote to the
Commissioner of Indian Affairs, William Medill. on November 24, 1843, offering to pay Shab-
eh-nay $400 in exchange for a deed.”

While Olmstead was corresponding with government officials to get approval of the proposed
payment to Shab-eh-nay to complete the alleged sale of 320 acres of the Reservation, Orrin (aka
William. Worsham, Wiram or Wyram, Wyman) Gates, one of the Gates Brothers, was
atternpung to get deeds for the entire Reservation approved in Washington with the assistance of
his district’s representative, John Wentworth. [n a May 6, 1848" letter 10 Commissioner of
Indian Affairs Medill, Representative Wentworth requested that the three deeds enclosed with his
letter, which were for the purported sale of the Shab<h-nay Band Reservation by Shab-eh-pay to
the Gates Brothers, be approved. Wentworth stared thar the Gates Brothers had informed him
that Shab-eh-nay sold the Reservation to them in 1845, Two of the deeds enclosed with the letter
were made to Ansel (aka Asel) Gates, one for 320 acres and one for 640 acres, while the third
deed was made 10 his brother, Orrin (aka Wyman) Gates, for 320 acres.’ All three deeds were

? Olmstead’s claim that Shab<h-nay attempted to sell part of thé Reservation to Walker
has not been confirmed by any documentarion that has been cited by the Prairie Band’s experts or
the attomeys for the State of [llinois in (heir analysis of the Reservarion.

* A wanscript of this letrer appmxs in Dowd’s Built Like a Bear at page 146. The
document is in Reserve File A<416 ar the Natiopal Archives. The lerter states that decds were
enclosed, and references othcr unspecified letters that Representative Wentworth sent to the
Department of War. -

® The three deeds were menuuucd briefly ina May 217, 1848 letrer from Commissioner of
Indian Affairs Medill to Representative Wentworth. The tmnsmpt of that letter appears in
Dowd’s Built Like a Bear at pages 146-147. The document is in Reserve File A-416 ar the
National Archives. In that letter Commissioner Medill stated that the three deeds, which had
been submitted with Representative Wentworth’s letter of May 6, 1848, were being renurned.

5
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dated December 1. 1845 and were reputedly signed by Shab-eh-nay in Washington. D.C.*°

In his May 27, 1848 lerter responding to Representative Wentworth. Comumissioner of Indian
Affairs Medill stated thar Article 3 of the Treaty of Prairie du Chien of July 29,1829 granted two
sections of land 1o Shab-eh-nay and his band. He declared that he believed that the 1829 weary
did not give Shab-eh-nay authonty 1o sell the Reservation. Commissioner Medill stated that the
Treaty of Prairie du Chien gave Shab-ch-nay and his band the right 10 use the two sections, bur
when the property was abandoned it became part of the public domain. Commissioner Medill
declared thart since the people for whom the Reservation was created (Shab-eh-nay and his band)
appeared to have ceased to use it, the Comunissioner of the General Land Office had the night to
reclaim it as public land. There is no indication that Commissioner Medill made any inquiries or
conducted an investigation to determine whether or not Shab-ch-nay and his family had actually
abandoned the Reservation. His letter of May 27, 1848 implics that the alleged attempt by Shab-
eh-nay 1o sell the Reservarion was sufficient to establish that the Reservation had been
abandoned.

On August 12. 1848, the General Land Office issued an order to sell the Shab<h-nay Band
Rescrvation at public auction''. At the request of Orrin (aka William) Gates, the auction was
postponed on October 17, 1848 to permit him time to seek Congressional authorization for the

' In a July 3, 1849, letter to the Commissioner of Indian Affairs Medill, Otrin Gates
admitted that he did not pay the remaining balance 10 Shab-ch-nay for land on the Reservation. A
transcript of that letter appears in Dowd’s Built Like a Bear at pages 147-148. The document is
in Reserve File A-416 at the National Archives.

The purported deeds that Gates and his brother presented to Representative Wentworth may have
been fraudulent. This inferehce prompted by a deed dated March 5, 1847 and recorded March
11, 1847 in De Kalb County, Ilinois, which is an “indenture™ between Asel A_ Gates and his
wife, Mary, and Francis Howe, trustee for Shambene¢ [Shab-ch-nay], an Indian Chief of
Chicago, {llinois. The “indenuure” is for the sale of S0 acres in the South East corer of Section
26, T.38 N, Range 3 E, Third Prinicipal Meridian in Illinois for $450. The land in the legal
description is within the external boundaries of the Reservarion. If the three 184S deeds were
valid, this 1847 purchase would not be necessary. The 1847 deed implies that at least one of the
Gates Brothers did not believe that they owned all of the two sections that constituted the
Reservation. A copy of the 1847 was provided by the attorneys for the Prairie Band of
Potawatomi. )

U This information was obtained from a July 14, 1849 lenter from the Commissioner of
the General Land Office, Butterfield , to the Commissioner of Indian Affairs, Brown, The lerter -
is printed in Dowd’s Built Like a Bear at pages 149-150.

6 -
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purported 1843 sale'”. In a July. 1849 lerter to the Commissioner of Indian Affairs. Gates
acknowledged that he was not successful in genting an act of Congress passed and would not be
able to pay Shab-eh-nay what he owed him for the {and. ™

[ 1 letter dated July 10. 1849. Corumissioner of Indian Afizirs Orlando Brown, wrote to the
Commissioner of the General Land Office, J. Butterfield, about Shab-ch-nay’s purported sale of
the Reservation to the Gates Brothers. and enclosed 2 copy of a leqer he received froni William
(2ka Orrin) Gates". [ his July 14, 1839 letter' responding to Commissioner Brown.
Commissioner J. Butterfield, suggested that the Office of Indian Affairs conduct an investigaton
into the purported sale of the Shab-eh-nay Band Reservation, including the consideration paid for
the {and and the length of time Shab-¢h-nay cccupied the Reservarion. Commissioner Bumerfieid
stated that he knew Shab-eh-nay personally and was aware of his good character and Jong period
of residence on the Reservation. He suggested that the Office of Indian Affairs sponsor
[egislation o grant fee ttle to Shab-ch-nay, subject to the restriction that the President approve
any conveyance.

Commissioner Brown rejected both of Commissioner Butterfield's suggestions in his letter of
July 18,1849, Brown swuited that a review of the records of the Office of Indian Affairs
indicated that on November 8, 1841 Shab-eb-nay applied to Congress for an appropriation of
$1.600 as compensation for the two sections of land he received in the Treaty of Prairie du
Chien, but noted that no subsequent action was taken. He also stated that other people had
alleged claims to pordons of the two scetions that composed the Rescrvation, claiming that the
land had been purchased. He added that in cach case, the claimants had been informed thar the
weaty did not grant Shab-eh-nay or his band authority 1o sell the Reservation, and that .ae
President could not sanction any sale that might have been made. - In addition, Commissioner
Brown asserted that the Treary of Prairie du Chien had not vested any ttle in Shab-eh-nay and his
band because it only granted them the right 1o use the land. In particular, he relied pn the fact
that the Senate had removed Article 5, which would have granted the title to the Reservation in

 The transcript of 2 letter dated July _, (the date is not legible) 1849 from William
{Onxin) Gates to Commissioner Medill requesting the delay was printed in Dowd’s Built Like 8
‘Bear at pages 147-148. The letter is in Reserve File A-416 at the National Archives,

13 Id. o

" Id. at pages 148-149.. The letter is in Reserve File A-416 at the National Archives.

! 1d. at pages 149-150. The letteris n Reserve File A<416 at the National Archives.

* 1d. at page 151. The letter js in Reserve File A-416 at the National Archives.

7
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fee simple to Shab-zh-nav and his Band"". from the Treaty of Chicago of 1833. He noted that the
atempts by the Gares Brothers to obtain legislation authorizing the sale had failed. In light of
those circumstances, he would not reopen the case or otherwise alter Commissioner Medill's
decision. ’

The General Land Office at Dixon. llinois held a public auction of the two sectiens of the Shab-
ch-nav Band Reservation on November S, 1849°* . The lands were acquired by non-Indians, who
received patents from the United States on June 1. 1850, When Shab-eh-nay and his family
returned to [linois in 1851 or 1852 afier an extended visit with relaives in Kansas. non-Indians
had taken possession of the Reservation, According ro the information submitted by attorneys
for the Prairie Band. all subsequent atempts by Shab-eh-nay and his relatives and friends 10
regain possession of the Reservation were unsuccessful. Shab-ch-nay was able o remain in the
area near the Reservation through the generosity of his non-Indian friends. He died in 1859 in
Grundy County, Illinois without regaining possession of the Reservation or receiving
compensation for its loss. Like Shab-eh-nay, his heirs were not able to obtain any form of
redress for the Ioss of the Reservation despite numerous agtempts.

Walker's account of the movements of Shab-eh-nay and his family is corroborated by William
Norton in an affidavit dated October 18, 1864, Norto, 2 resident of De Kalb County [llinois,
stated thar Shab-eh-nay and his family were living on the Reservation at Shab-eh-nay’s or
Shabonna’s Grove whea he ammived in 1845, According 1o Norton, Shab-eh-nay and his family
left their bome on the Shab-eh-nay Band Reservation 10 go to Kansas in about 1848 (but it may
have been 1849) and stayed there for abour a year (probably longer), leaving the Reservation in
his care. Approxirmarely two months after Shab-¢h-nay and his family departed for Kansas, an
agent of the General Land Office sold the Shab-ch-nay Band Reservation ar public auction.

Y Commissioner Brown's statement is incorrect. Article § of the 1833 Treaty of
Chicago would have granted fee simple title to Shab-<h-nay and his heirs, and would not have
granted such ttle to the Band.

'* Letter of May 2, 1896 from D). F. Best, Assistant Commissioner of the General Land
Office, 1o the Comumissioner.of Indian Affairs. A transcript of this letter appears in Dowd’s Built
Like a Bear at page 175. The letter is in Reserve File A-416 at the Narional Archives,

¥ United States Patent Certificates 31284 through 31291 were issued to Reuben Allen
and United States Patent Certificates 31290 through 31299 were issued to William Marks by the
General Land Office. Copies of these patent cértificates were provided by the attorneys for the
Prairie Band of Potawatomi Indians of Kansas. ’

2 Affidavit of William Norton (October 18, 1864) was enclosed with E.'S. Smith’s letter
of January 27, 1865 to H. J. Alvord. Transcripts of the letter and the affidavit, which was one of
three, were printed in Dowd’s Buik Like a Beay at pages 165-167 and 169-171, Both of the
documents, the letter and the affidavit, are in Reserve File A-416 at the National Archives.
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Norton stated that Shab-ch-nay was unaware of the sale of the Reservation unti] about
Jater, when he and his family returned to [llinois and Norton told him about it

The events recounted by Walker and Norton were substantiated several vears later by

nay himself. when he sought 10 regain possession of the Reservation with the help of s vuiu.
arorneys and friends. In a June 17,1853 letter written by John H. Kinzie?' to the Commissioner
of Indian Affairs. and 2 September 6. 1854 letter from his attomey. J. W. Paddock of Paddock
and Ward, to the Secretary of the Interior. Shab-h-nay requested information on the status of the
title of the Reservation and the basis for its sale. A response to Mr. Kinzie was provided by the
Acting Commissiorer of Indian Affairs Charles E. Mix in a letter dated June 25, 1853, Acting
Commissioner Mix responded to Messrs. Paddock and Ward in a letter dated October 5, 1854,
In each response Acting Comimissioner Mix repeated the assernon that Shab-eh-nay and his Band
only had the right to use the Reservation. repeating Comimnissioner of Indian Affairs William
Medill's erroneous statements of fact and law by asserting thar Shab-eh-nay and his Band lost the
right to use the Reservation by abandoning it. Years later, the assertions in Commissioner of
Indian Affairs Medill's letter were cited again as fact by government officials who received
inquiries concermning the existence of the Band’s reservation"’_

ISSUES

I.  What type of title to the Reservation did Shab-eh-nay and his band possess? Hag that
title been extinguisked?*

' The transeript of this letter appears in Dowd's Built Like a Bear at page 152. The
letter is in the National Archives in Reserve File A-416.

2 The transeript of this letter appears in Dowd’s Built Like a Bear at pages 153- 154.
The letter is in the Narional Archives in Reserve File A-416.

# The transcript of this letter appears in Dowd’s Built Like a Bear at pages 152- 153.
The lefter is in the National Archives in Reserve File A416.

2 The transcript of this letter appears in Dowd’s Built Like & Bear at page 154. The
letter is in the National Archives in Reserve File A-416.

¥ Shab-ch-nay submitted letters of inquiry through his firiends and attorneys in 1853,
1854, and 1859. Following his death in 1859, Shab-ch-nay's family continued the attempt to
regain possession of the Reservation, corresponding with government officials in 1864, 1896,
1897, and 1902. The wanscripts of these documents appear in Dowd’s Built Like a Bear at pages
152-178. The documents are in Reserve File A-416 at the National Archives.

* This discussion of recognized title and aboriginal title does not include an analysis of .
the Court of Federal Claims® decision in Alabama-Coushatta Tribe v, Unijted ’
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Under the doctrine of discovery, legal title vested immediately in the sovereign naton of the
explorer who discovered it, subject to the right of use and occupancy of the Indians who were |
hvmg on it. Sac and Fox Tribe of Indians v. United States, 383 F. 2d. 991.996-997 (Ct.

CL1967). In that case. the Count of Claims discussed both the file of the United States. which
possessed sovereign title. and the title of theTribe, which possessed Indian (aboriginal) tide. Id.
Referring to Justice Marshall's decision in Johnson and Graham's Lessee v, Maclntosh, 21 US.
543, 370-603 {1823). the Court of Claims stated that discovery of new Jand by European nations
carried with it the right of sovereignty or sovereign title. Sovereign title gave the government of
the European nation that discovered the land the Jegal title and the absolute right to extinguish
Indian title, However. the right of sovereignty over discovered land was always subject 1o the
right of use and occupancy of the land by the Indians inhabiting it. This right of use and
occupancy is known as Indiaa tide. Indian ttle is gwned by a tribe and is subject 1 the uibe’s
laws and customs. Furthermote, [ndian title may not be sold o another sovereign nor to'any
person without the approval of the government of the discovering nation. Holdenv. Jov, 84 UL
S.(17 Wall. ) 211 (1872} quoted in Felix 8. Cohen, Qriginal Indian Tdc, 32 Minnesota Law
Review 28, 52 (1947).

The righ: of an Indian tribe to use and occupy land that it inhabited was acknowledged by the
United States Government in its acquisition and sale of Jand subject to Indien xide. The Suc and
Fox Tribe of Indians v. United States, 383 F. 2d. 991,996-997 (Ct. CL.1967). Indian title can be
extinguished only by an act of the sovereign, and only Congress can divest an Indian uibe of its
tide 1o land. Upited States v, Celestine, 215 U.S. 278, 285 (1909) quoted in Solem v, Bartlent,
465 11.S. 464, 470 (1984). The Supreme Court has ruled that Indian title ruay be sbragarted “by
weaty, by the sword, by purchase, [0f] by the exercise of cornplete dominion adverse 1o the right
of eccupancy™ United States v, Santa Fe Pacific Railroad, 314 U.S. 339, 347 (1941). However,
Indian title is not extinguished in the sbsence of a plain and unambiguous expression by
Congress of its intent to do s0. [d. ar 353-354. )

In the early to mid-nineteenth century, Indian title included both weaty recognized title and
aboriginal title. The distincton berween the two types of “Indian title™ was pot important
because the United Stafes paid compensation w Indian tibes for their lands whether or not their
e had been recogmzed ina wreaty or statute. Kelly, Indiag Title: The Rights of American
Natives in Lands ave ince Time emorial, 75 Columbia Law Review, 655+
686 (1975). As Felu( Cohen stated iu Original Indian Title, 32 Minnesota Law Review 28-59
{1947), much of the United States® tetritorial expansion was accomplished through tresties in
which American Indian tribes ceded lands w which they held Indian (sboriginal) fitle in
exchange for treaty recognized title to smaller portions of that land which became known as
rescrvations. [n Lac Courte Oreilles Band v. Voigt, 700 F.2d 341, 352 (7th Cix. 1983), the Court
noted that “freaty recognized title™ referred 10 congressional recognition of a gibe"s rightto -
occupy land permanently, and constituted a legal interest in the land. As such, it could be

States, Congressional Referral 83, which was released on June 19, 2000, The decision and its
possible impact on the Shab-ch-nay Band Reservation is being studied.
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extinguished only upon the pavment of compensation, United States v, Creek Nation. 295 ULS.
103 (1955) and Uunted Srates v, Stoux Natioy. 48 U.S. 371,415 u. 29 (1980).

 As Kelly observed. the respect for Indian tide that has been demonstrated in Congressional
recognition of Indian twibal lands was the result of an awareness that Indian wibes could be
formidable encrmies. Early in the history of the United States, the Supreme Court held that the
Constitutian vested the whole power of regulating political and economic relations with Indian
wibes in the federal government. Worcester v, Georgia, 31 U.S. 515 (1832). and Cherckee
Nation v, Georgia, 30 U.S. 1 (1831). Having established that relations with Indian ribes were
exclusively within the purview of the federa} government, the Supreme Court held thar
abrogation of weaty recognized property rights was not to be lighty imputed 1o Congress.

" Menominee Tribe v. U.S, 391 U.S. 404, 412413 (1968).

In_Lope Wolf v, Hitcheock, 187 U.S. 553, 564-365 (1903} , the Supreme Court acknowledged
that Congress has exclusive and plenary power to deal with matters of Indian ritle. The unilateral
action of an officer of the executive branch which has not been authorized by Congress cannot

Mountain Band of Chippewa Indians v. United Stares, 490 F.2d 935, 945 (Ct. C1. 1974),203 C.
CL 426. Any sctions taken by the executive branch o extinguish Indian tide depend for their
efficacy upon Congress’ acquicscence. United States v, Southern Pacific Transportation Co,, 543
F. 2d 676, 689 (9t Cir. 1976). Furthermore, the United States cannot convey an interest that it
does not possess. United States v. Santa Fe Pacific Railroad Co., 314 U1.S. 339 (1941), Mirchel
v. United States, 34 U. S. (9 Pet.} 711, 743 (1835).

When the foregoing rulings are applied to the Shab-ch-nzy Band Rescrvation, it becomes evident
that the Shab-eh-nay Band Reservation continues to exist. In Citizen Band of Potgwaromi
Indians of Oklahoma v, United States, 391 F. 2d 614 (Cu CL 1967), cert. denied 389 U.S. 1046
(1968), the Court of Claims held that under the terms of the Treaty of August 24, 1816 the
United States conveyed recognized title to the United Tribes of Ottawas, Chippewas, and
Potawatornis in the areas that were subsequently ceded to the United States in the Treaty of
Prairie du Chien of 1829, Thus, the three individual leaders and their bands that retained
reservations in the ceded area pursuant to the Treaty of Prairic du Chien of July 29, 1829 held
recognized title, rather than mere sboriginal tide, to those reservations. Through ratification of
the Treaty of Prairic du Chien of July 29,1829, the-United States confirmed its recognition of
wibal tifle 1o the lands the tribes retained under the treaty.

Moreover, there is no evidence to support the contention that Shab-ch-nay and his band
voluntarily abandowed the Reservation. However, even if it were true that Shab-ch-nay’s Baud
bad abandoned the land, the Band’s treaty recogrized ttle to thar land could not be extinguished
withowt Congressional sction. As a matter of law, voluptary sbandonment could not extinguish
recagnized ttle without Congressional action. The necessity for the expréssion of Congressional
intent and action on recognized Indian tite is so important that land which had never been
occupied by an Indian tribe has been held to be that wibe's land because Congress had recognized

1
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its title 10 it over a period of years. See New York Indians v. United Stares. 170 U.S. 1 {1898).
modified on other grounds, 170 U.S. 613 (18983

Furthermore, Commissioner of Indian Affatrs Medill s conclusion that the Shab-ch-nay Band
Reservation had been abandoned was factually erroneous. [t was erroneous because Shab-eh-nav
and his family. who were members of the Band resided on the Reservation from 1839 to1849,
when they were dispossessed. During this period of residency. Shab-eh-nay placed the propery
undeér the care of a friend or neighbor when he and his family went w visit his reladves in
Kansas. See Affidavits of George E. Walker and Williarn Norton.

Congress has pever passed any statute or ratified any treaty which would have extinguished the
Shab-eh-nay Band’s title to the Shab-eh-nav Band Reservation. In fact, the Court of Claims
ruled that the Potawatomi successors in interest to the United Nadons of Chippewa. Ottawa, and
Potawatomi Indians were to receive the value of Royce Area 148 (where the Shab-eh-nay Band
Reservation is located) less the 16,640 acres which had been reserved for the individual bands
under Articles 3 and 4 of the Treaty of Prairic du Chien of 1829. Cifizen Band of Potawatomi
Indians of Oklshoma v. United States 391 F.2d 614, 622-625 (Ct. CL. 1967) cert denied 385 U.S.
1046 (1968). Because po statute or treaty has been enacted or ratficd which would provide for
the payment of compensation for the Shah-eh-nay Band Reservation, the Reservation continues
10 exist.

[I. What tribe is the successor in interest to the Shab-eh-pay Band?

Because a reseivation was rewined for Shab-ch-nay and his Band our of the cession of the Treaty
of Prairic du Chicn of July 29, 1829, it is necessary to determine what current tribe Is entitled to
assert & claim 1o that reservation. It is clear thar the Shab-ch-nay Band no Jonger exists as a
separate entity. Therefore, we had 10 determine what tribe, if any, is the successor in inferest o
the Shab-ch-nay Band. Both the Prairie Band of Potwatomi Indians of Kansas and the Otiawa
Tribe of Oklahoma have alleged that they are the successor in interest to the Shabeh-nay Band.
The Frairie Band of Potawatomi have presented substantial materials 1o support their claim and
the Ontawa bave indicated that they intend to submit materials, though they have not done so to
date. No other uibes have expressed an interest in pursuing this claim,

Based on our review of historical documents and legal analysis”, we have determined that the
Prairie Band of Potawetomi Indians of Kansas has the strongest claim that it is the successor in
interest w the Shab<ch-pay Band and is entitled 1o enforce the land claim. The Prairie Band has
shown that the Shab-eh-nay Band merged with the Prairie Band while they were on the Council

¥ The Branch of Tribal Government and Alaska within the Division of Indian Affairs has
prepared & more extensive memorandum addressing the historical record, the legal arguments,
and the potential claimants, The memorandum is available upon request. The afalysis was
based primarily on materials submitted by the Prairie Potawatomi. We are certainly willing 1o
consider any materials presented by other tribes,
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Bluffs Reservadon in lowsd. Because the two groups merged. the Prairie Band at Council Bluffs
became the successor in interest to the Shab-¢h-nay Band. and the rights of the Shab-eh-nay Band
becarre those of the larger group. The present day Prairie Band of Potawatomi Indians of Kansas
evolved from the Prairie Band at Counctl Bluffs. Therefore. the Prairie Band of Potawaromi
Indians of Kansas is entitted to asseri the claim to the Shab-ch-nay Band Reservation.

REBUTTAL TO THE ARGUMENTS PRESENTED BY THE
STATE OF [LLINOIS IN SUPPORT OF THE DISESTABLISHMENT. OF
THE SHAB-EH-NAY BAND RESERVATION

The Governor of [llinois. through private counsel, has presented a number of facrual and legal
arguments in support of the theory that the Shab-eh-nay Band Reservation bas been
disestablished by Congress. Sotne of these arguments rc based on erroncous facts or erroneous
staternents of law. The following is a discussion of those errors:

. 1. Shab-ch-nay 2nd his band held only aboriginal title, and lost that title when they
abandoned the Reservation voluntarily.

This statement is both legally and factually inaccurate. In the Treaty of November 3, 1804, 7
Stat. 84, the United States acquired the interest of the United Sac and Fox Tribe. Then, the
United States conveyed its interest in that land to the United Tribes of Onawas, Chippewas, and
Potawatomis in the Treaty of August 24,1816, 7 Stat. 146, The title that the United States
convcyed w© Ihe United Tribes was reccgnized title, according 1o the ruling of the Court of
622-625 (Ct. Cl. 1957) cert denied 389 U.S. 1646 (1968). Thus reservations for Lbe three chzefs
and their bands that were provided for in the Treaty of Prairiec du Chien of July 29,1829 “were not
Jands that were held under aboriginal tide, bur were lands thar were held under weaty recogmzed
utle.

The State of Hlinois is also relying on a September 20, 1833 opinion written by Attorney General
Roger B. Taney on the title o the Potawatomi reservations created by the Treaty of Qctober 20,
1832 at Tippecanoe, 7 Star. 378. 2 Op. Any. Gen. SB7, Sept. 20, 1833. Attamey General Taney
concluded that Indian title (i.¢. aboriginal title) to the reservations which were withheld from the
lands ceded fo the United States was not extinguished by the ratification of the Treary of
Tippecanoe: The State of Nlinois argues that the Potawatomis held merely the right to use
{usufruct) the lands that were rescrved for individuals from the cession made in the Treaty of
Tippecanoe, or in other words, that recognized treaty title was not created by the Treaty. By

. making this argumeny, the State is trying to provide 5 legal basis for the assertion that tle to the
Reservation was extinguished by unilareral, voluntary sbandonment. Furthermor, the State of
[lfinois contends that the type of tile or interest the Powawatornis held in lands reserved by the
Treaty of Tippecanoe 1s the same type of title nnder which \‘he reservations referred to in the
Txeaxy of Prairie du Chien were held.
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The Swe of [llinois™ arguments are invalid because, as discussed above. the Shab~2h-nay Band
Reservation was created by treaty, which conveyed recognized title 1o Shab-eh-nay and his Band.
Voluntary sbandonment is  defense to aboriginal title because aboriginal title is dependenton
actual, continuous, and exclusive possession of the land. Cayuea Indian Nation of New York v,
Cuomo, 758 F. Supp. 107, 110 (N.D. New York 1591). Voluntary abandonmentis sot 2 defenss
10 treaty recognized title because extinguishment of treaty recognized ttle requires the consent of
the sovereign. United States v, Santa Fe Pacific Rai] Road Co., 314 U.S. 339 (1941} Bunz v,
Northem Pacific Railroad. 119 U.S. 55 (1886). Treary recognized title can be extinguished only
by stanure or treary expressing & clear intention by Congress to extinguish it. Ongids Indian
Nation v._Countv of Onelda 314 U.S, 661 (1974); Lipan Apache Tribe v. United States. 180 Cr.
ClL. 487 (1967} United States v. Northern Patute Nadon. 183 Cr. CL 321, 393 F.2d 786 (1968).

The distinction between treaty recognized title and aboriginal tide emerged after the Supreme
Court's decision in Teg Hit-Ton v. United States, 348 U.S. 272 (1955). In Tee Hit-Ton, the
Supreme Court held that the Fifth Amendment did not apply 1o aboriginal title bur did attackto
recognized or wreary tie. Recognized or treaty title must be extinguished by Congress inz
statute or treaty and the tribe must be compensared. Recognized or wreaty title cannot be
extinguished by the mere assettion of an official of the executive branch that the Indians
occupying the lapd have abandoned ir. Rather. Congress must clearly express its intent to permit
extinpuishment of title to an Indian reservation. United States v. Santa Fe Pacific Rail Road, 314
U.8. 339, 347 {1941). In addition, [llinois” srgument that aboriginal title can be volanrarily
abandoned ignores the policy that the United States pursved during that perjod, which was o
compensate Indian tribes for all lands they occupied and used. Jd. at page 345, That palicy also
required thar Indian tte (hich at that time included aboriginal title as well as recognized title)
be extinguished by obtaining a volunwry cession of the land. Congress pursued a policy of
negotiating cessions of wibal lands from 1795 through 1871. Those negotiations included
aboriginal as well as weaty recognized lands. Cohen, Handbook of Federal Indian Law (1982
ed.}, ax page 317, . .

With regard to the factual issue of voluntary abandonment, Ilinois is relying upon Commissioner
Medill's lewter of May 27,1848 and Comumissioner Manypenny's lecter of April 12, 1856, both of
which are contained in House Report 34-40, as evidence that Shab-ch-nay and his Band
abandoned the Reservation. A careful reading of the cotrespondence between the Office of
Isdian Affairs and the General Land Office indicates that no investigation was ever conducted to
determine whether or not Shab-ch-nay and his family or members of his band were occupying the
Reservation in 1849. However, there are two 1864 affidavits by George Walker and William
Norton which state that Shab-ch-nay and his farily were living on the Reservation in 1848 end
had just departed for Kansas for a period of one o two years to visit fricnds and relatives when
the General Land Office sold the Reservadon in 1849, Borh men declared that Shab-eh-nay left
the Reservation in the care of non-fadian friends during his periodic trips vo Kansas.

2. Covgress extinguished any tribal fitle through the appropriation of 1852.
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This assertion is factuaily inaccurate and emphasizes the confusion that has occurred because
Shab-ch-nay and Sho-bo-nier (aka Chevalier) were contemporary Potawatomi leaders of separate
bands that received resetvarions in provisions of two distinct treaties. The property which was
the subject of the Act of July 21,1852, 10 Star. 20, was land which was reserved for the
Potawatomi chief, Sho-bo-nier. He reccived a reservation of two sections of land near his village
under Article 2 of the Trearv of Ociober 20,1832, 7 Stat. 378. However. Sho-bo-nier’s village
was in Indiana and was not part of the land ceded to the United States in [llinois in the 1832
treatv™. Letter of July 29. 1851 from Parks and Elwood, aomeys for Shab-eh-nay, 1o
Comrnissioner of Indian Affairs Lea, and letter of Septernber 24. 1863 from Acting
Commissioner of Indian Affairs Mix to Secretary of the Interior Usher. Due to the mistaken
description of his village™s location. Sho-bo-nier did not receive acrual possession of any Jand in
the ceded area. Letter of September 24, 1863 from Acting Comrmissioner of Indian Affairs Mix
to Secretary of the Interior Usher. However, it was determined that he should be paid an amount
equivalent to the value of two sections of land in the area of the cession. Lerter of July 1, 1839
from Thomas H. Crawford, War Department *s Office of Indian Affairs to Major John
Dougherty. Although Sho-bo-nier died in 1851, his heirs received payrent for his interests in
two unspecified sections of land in the ceded area in accordance with the Act of July 21, 1852
On March 21, 1853 the heirs of She-bo-nier relinquished their claim o the land for $1,600.
Letter of October 26. 1877 from E. Haut to S.C. Linn. The documents referenced in this
paragraph are in Reserved File B-27 at the National Archives. Transcripts of these documents
were published in Dowd’s Built Like a Bear at pages 115-133.

3. Most historians agree that the Treaty of October 20, 1832 at Tippecanoe merely
confirmed those [ands reserved in the Treaty of Prairie du Chien of 1829.

This argument 1s also incorrect. Dr. James Clifton, an expert ethnohistorian , was rctamed to
assist in the preparation of the Prairic Band of Potawatomi’s claim to the Shab<h- nay Band
Reservation. In his July 21, 1998 supplementary affidavit, Dr. Clifton addressed the validity of
the sources of information used by the historians of the nineteenth century who wrote about the
Shab-ch-nay Band Reservation. Dr. Clifion points out the factual inaccuracies in the works of
those historians, most of which were based on secondary sources. He observed that those
historians appear to bave bccn unaware that Shab-ch-nay and Sho-bo-nier were two different

- Potawatomi leaders.

Regardless of what may have been the opinions of most nineteenth century historians, it is clear
from reading the two treaties that the assertion that the reservations contained in both documents
are the same Is not based on fact. Articles 3 and 4 of the Treaty of Prairie du Chien of 1829
contain a list of reservations to separate bands and individuals which are readily distinguisbable
from those persons named in articles 2 and 3 of the Treaty of Tippecanoe of 1832, The
Teservation for Shab-ch-nay in the 1829 treaty is not related in any way 1o the reservation for

% Reserved File B-27 at the National Archives contains the documentation related to
Sho-bo-nier and the purchase of his reserved sections of land.
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Mr. CARSON. Mr. Chairman, can I ask unanimous consent also
to submit an opening statement for the record, please?

Mr. HAYWORTH. Without objection, the Chair would welcome
opening statements from all those inclined to offer them this morn-
Lng, and we make note of that and thank the gentleman from Okla-

oma.

[The prepared statement of Mr. Carson follows:]

Statement of The Honorable Brad Carson, a Representative in Congress
from the State of Oklahoma

Thank you Chairman Hansen and Ranking Member Rahall for providing this
Committee with the opportunity to examine the serious implications of this legisla-
tion. I would also like to thank the witnesses for being here today to present their
testimony.

H.R. 791 would extinguish treaty claims to land within the State of Illinois by
the Miami and Ottawa Tribes of Oklahoma, two Tribes within my district, and the
Prairie Band of Potawatomi Nation. Furthermore, the bill would limit the Tribes to
monetary damages filed against the Federal Government in the United States Court
of Federal Claims.

I have some serious concerns about this bill. While I can appreciate the land claim
as a regional issue that the Members from Illinois would like resolved for their con-
stituents, I do not support the Federal Government unilaterally abrogating terms
of a treaty entered into in good faith by an Indian Nation. I hope that the parties
involved can work to find a better alternative.

In following this issue, I have noted a common statement made by property own-
ers and other affected parties. They state that, although historically Native Ameri-
cans in this country have been treated very poorly, today’s property owners are not
to be punished for the sins of the past. With this thought in mind, I would like to
conclude my statement with one question—by unilaterally and irrevocably termi-
nating the terms of a Treaty, agreed to in good faith by an Indian Tribe and the
Federal Government, are we not in fact repeating the sins of the past?

Mr. HAYWORTH. With that in mind, we welcome our friends from
Illinois to the dais if that accommodates their schedules.

And even as we welcome them to the dais, we welcome panel two
concerning H.R. 791, and our panelists include Gary Mitchell, the
Vice Chairman of the Prairie Band of the Potawatomi Tribe of
Kansas; Larry Angelo, the Second Chief of the Ottawa Tribe of
Oklahoma; and Jacqueline L. Johnson, Executive Director of the
National Congress of American Indians.

Again, we welcome you to our hearing this morning. We look for-
ward to your testimony, and again, the Chair would note that your
entire statements would be included in our record, and we would
appreciate a summation in a 5-minute time period of the gist of
your statements, and then, of course we invite you to remain for
questions.

So with that in mind, we are ready to begin the testimony from
our second panel, and we would begin with Vice Chairman Mitchell
of the Prairie Band Potawatomi Tribe of Kansas.

Mr. Vice Chairman, we welcome you, and we would appreciate
hearing your testimony now, sir.

STATEMENT OF GARY MITCHELL, VICE CHAIRMAN,
PRAIRIE BAND POTAWATOMI TRIBE OF KANSAS

Mr. MitcHELL. OK; good morning, Mr. Chairman and members
of the Committee. My name is Gary Mitchell. I am the Vice Chair-
man of the Prairie Band Potawatomi Tribe in Kansas. Our reserva-
tion is located 20 miles north of Topeka and 80 miles due west of
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Kansas City. And in some circles, I am regarded as a tribal histo-
rian. I have a B.A. in political science and a master’s degree in his-
tory, and I wrote a history of our tribe, and we have that on the
Internet if anyone wants to read it.

And I am thankful and honored that you asked me to come here
and talk in front of this Committee. We would just like to outline—
we already had this testimony submitted already, and I would just
like to outline some of the things that went on with our tribe here
and our association with Shab-eh-nay, the Shab-eh-nay land up
there.

We had a treaty in 1829, the Prairie-Du-Chien treaty, and our
tribe, we gave up quite a bit of land there in the Illinois area. And
we were relocated to Missouri, the Black Country. Then, we went
to the Council Bluffs area then to Kansas in 1846. So we had 5 mil-
lion acres at those two sites. And the Shab-eh-nay land, he was
married into our tribe, and that is how the association came about
with our tribe. And he had—he believed in our people, and he
followed us down when we went to the Council Bluffs area. And he
did not want to leave us, because we wanted to stay together.

Then, eventually, he had time to—when he went down there,
they made all of these claims that he abandoned his land. And he
did not abandon any of the land. They just made an opinion. There
was another tribal member—his name was Shab-eh-nera, and they
thought that when he died in 1852, that was him that was the man
of record. The Shab-eh-nay were still there.

And our focus is not so much like some of the testimony you
heard here before. We are not here to say no, we are just going to
take this land away from them. What we want to do is to do a fair
and equitable manner here. You know, we want to buy the land
back at whatever today’s prices are. We are not trying to take any-
thing away from anybody. That has not been our focus at all.

Like I said, in that area, Shab-eh-nay, the people thought a lot
of him because he helped them there. And they gave him 20 acres
of land just south of there, and he eventually died there, and that
is where he is buried today. So we have documentation of all of the
Boy Scout markers; the school kids, what they did with his—they
wanted to remember him. And we have, as this lady over here said,
we are submitting the BIA’s opinion on that where it says that we
have some say in this yet. So we submitted that part of the record,
and we have another one that I would like to submit sometime. It
is testimony from one of our tribal members. Her name is Eliza-
beth Hale, and she was 92 at the time she signed this affidavit.
And she was the granddaughter of Shab-eh-nay, and she outlines
in this affidavit how our governing body was there for the last 150
years, and we have been trying all this time to get this land back.
It has not been something that we have done just here in the last
few years. This has been an ongoing effort, and that was what our
people believed in.

It was our land, and we wanted to keep it. And we are going to
try to be as fair as possible in all of our dealings with everybody
here. We are not going to go into a court case and say we want this
back and take it away from people. Like it was stated earlier, that
is not our primary focus here.
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And just some of the—I want to, like they said in that movie, the
Godfather, I do not want to insult your intelligence here, so I do
not want to read word-for-word what I submitted here. So if you
want to ask, you know, any questions, I could do the best I can to
answer them.

[The prepared statement of Mr. Mitchell follows:]

Statement of Gary Mitchell, Vice Chairman, The Prairie Band of
Potawatomi Nation

Good morning, Mr. Chairman and Members of this Committee. My name is Gary
Mitchell. I am the Vice Chairman of the Prairie Band of Potawatomi Nation, a
Federally recognized tribe presently located on our reservation 20 miles north of To-
peka and 80 miles northwest of Kansas City. I am also the Tribe’s historian. The
Tribe maintains a government-to-government relationship with the United States.
Thank you for inviting me to testify before you today on H.R. 791, a bill “to provide
for the equitable settlement of certain Indian land disputes regarding land in
Illinois.”

The Prairie Band does not want a dispute with its Illinois neighbors and wishes
a truly fair settlement of its land claim in Illinois. The Shab-eh-nay land and Shab-
eh-nay himself have been a part of the Tribe’s interest, history and culture for more
than 150 years and earlier efforts have been made to pursue the Potawatomi Na-
tion’s claim. We do not believe that H.R. 791 would provide such a settlement, as
I will explain to you.

Perhaps I should say right up front that the Prairie Band’s claim is to 1280 acres
of land set aside by treaty, that the reservation still exists, that the Prairie Band
is the legal successor in interest to the rights under that treaty and that the Nation
does not want to displace any land owners from their homes. As an Indian Nation,
we know all too well how that feels and its devastating effect.

May I first tell you about the history of the Potawatomi Nation in relation to the
treaty and land referred to in H.R. 791. On July 29, 1829, the Treaty of Prairie du
Chien between the United States and The United Nations of Chippewa, Ottawa and
Potawatomi, reserved two sections of land in Northern Illinois, the future Dekalb
County, as a reservation for the Potawatomi Chief Shab-eh-nay and his Band. Al-
though the Illinois—Wisconsin Potawatomi ceded 5 million acres west of the Mis-
sissippi in the 1833 Treaty of Chicago and most were removed west, they did not
cede the Shab-eh-nay Band’s reservation. Nonetheless, in late 1836, the Shab-eh-
nay Band was driven from their land and eventually relocated to Council Bluffs,
Iowa, where they merged politically and culturally with most of the Illinois—
Wisconsin Potawatomi removed west after the 1833 Treaty. This coalition, including
the Shab-eh-nay Band proper, relocated to a new reservation in Kansas after the
Treaty of 1846, which officially renamed the United Bands the “Potawatomi of the
Prairie,” already known as the Prairie Band Potawatomi.Based on falsified deeds
submitted by Ansel and Orin Gates, the Gates brothers whose sordid and criminal
reputation was well known in Illinois, commonly known as the “Bogus” Gates, part
“of the west Paw Paw banditti, linked with horse thieving and counterfeiting,” the
Commissioner of Indian Affairs determined that Shab-eh-nay’s Band had abandoned
the Illinois reservation. Then the Commissioner mistakenly concluded that Shab-eh-
nay was another Indian, Shobonnier, who died in 1852 and had received his land
as an individual grant under the Treaty of 1832.

Based on these misassumptions, on November 5, 1849, the Shab-eh-nay Band’s
reservation was sold by the United States General Land Office. Shab-eh-nay died
in 1859 and the Illinois lands were reserved by the Treaty of 1829 for his band, not
for him or his family as individuals. Tribal treaty title is recognized and held in
trust by the United States. The lands were not public lands within the General
Land Office’s jurisdiction. They could neither be abandoned nor sold absent express
congressional authorization. The patents issued on the lands in 1850 are void, and
the land remains in trust.

When the Shab-eh-nay Band merged with the Prairie Band Potawatomi at Coun-
cil Bluffs, it conveyed to the Prairie Band any treaty rights the Shab-eh-nay Band
held at the time. Thus, the Prairie Band is the rightful beneficiary of the lands
originally reserved for Chief Shab-eh-nay and his Band under the 1829 Treaty of
Prairie du Chien.

After the disgraceful theft of the Illinois reservation lands, Shab-eh-nay struggled
in vain to regain their possession. The Prairie Band has continued that struggle to
this date. The historical record is replete with documentation of this 150-year
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tragedy. We would be glad to present to you that documentation. The Nation’s inter-
est in this land did not arise within the last thirteen years.

The historical record is also replete with evidence of the affection and respect of
the non-Indian people in the now Dekalb County area for Shab-eh-nay as a great
leader and friend. In that regard, I would like to tell you a few things. By 1857,
Shab-eh-nay, disposed of the Band’s reservation in northeastern Illinois, moved
around the surrounding area continuing to pursue recourse from the Federal Gov-
ernment. Local settlers in the area of Morris, Illinois (about 20 miles southeast of
the reservation) took up a collection to purchase a tract of land for Shab-eh-nay to
provide him with a permanent home. Shab-eh-nay selected a 20-acre parcel on a
bluff overlooking the Illinois River. This land was set aside for the chief and his
heirs forever and removed from the tax rolls. P.A. Armstrong, The Black Hawk War
591-593, Springfield, Illinois (1887)(no publisher listed). The deed granting “20
acres off S.E. T420: 33.6, [from] John Batcheller and Wife,” dated June 27, 1857,
reads as follows:

“This grant to be held in trust for the use and benefit of Cabana, Indian
Chief of the Pottawattamie tribe, and his heirs forever, the use, rents and
profits thereof to be enjoyed by said Shabana and his heirs exclusively.”

Recorded 9-23-1857, Book R., Page 215, Grundy County Courthouse, Morris,
Illinois. That same year, a group of women in Ottawa, Illinois organized a fund-rais-
er ball to erect a small cabin on the land. Shab-eh-nay attended the ball. Armstrong
592.

In 1958, local Boy Scout Troop 25, Theodore St. Ev. Lutheran Church, Joliet,
Illinois, erected a marker on the site of Shab-eh-nay’s cabin with a granite memo-
rial; “On this site Chief Shab-eh-nay occupied a cabin given to him by white friends
in 1857, resided here until his death, July 27, 1859.” Records of the Shabbona Trail
Committee, Troup 25, Boy Scouts of America, 1015 Bury Ave., Joliet, IL 60435.

Shab-eh-nay died on July 17, 1859, from an illness following a hunting excursion.
He was buried in Lot 59, Block 7, in the Evergreen Cemetery in Morris, Illinois,
about twenty miles south east of Shab-eh-nay’s cabin. Sextant’s Records, Evergreen
Cemetery, Morris, Illinois. Evergreen Cemetery in Morris, Illinois. The exact site is
Lot 59, Block 7.

A project was begun in 1861 to raise the funds needed for a monument to
Shabbona, but the Civil War left the project incomplete. Letter from Frances Rose
Howe to Charles Goold (September 1, 1860), on file with Chicago Historical Society.

On August 19, 1897, the 29th reunion of the Old Settlers of La Salle County dis-
cussed placing a monument for Shab-eh-nay. It was unanimously agreed that a com-
mittee should be formed to devise ways and means for the erection of a suitable
monument. Letter of P.A. Armstrong to Miss Mcllcvane (17 October 1903), on file
with Chicago Historical Society.

The monument decided upon was a large boulder inscribed simply, “Shabbona
1775—1859.” It was placed on his grave at Evergreen Cemetery in 1903. Letter from
];.A. Armstrong to Miss Mcllvane (17 October 1903), on file with Chicago Historical

ociety.

In 1922, construction began on Shabbona Elementary School near Shabbona
Grove. The students of the classes of 1922—1923 dedicated a handsome monument,
containing his sculptured image, to Shab-eh-nay. www.homestead.com/
shabbonaelementary/history

Now, I would like to turn to the legal aspects of the Prairie Band’s efforts to ob-
tain conformation of its Shab-eh-nay claim by the Department of the Interior. For
two and one-half years, the Potawatomi Tribe submitted extensive supporting mate-
rials from esteemed legal and academic professionals to support the Tribe’s claim.
In July 2000, the Office of the Solicitor, Division of Indian Affairs, issued two inter-
nal legal opinions concluding that based on their review of the Potawatomi Tribe’s
submitted materials, the Tribe has a credible claim that the lands reserved for the
Shab-eh-nay Band by the 1829 Treaty of Prairie du Chien constitute a treaty res-
ervation and that the Prairie Band Potawatomi Nation is the sole successor in inter-
est to the rights of the Shab-eh-nay Band under that treaty. Relying on those opin-
ions, the Tribe’s research and additional research by the Division of Indian Affairs,
on January 18, 2001, the Solicitor, John Leshy, sent a letter opinion to the Illinois
governor and the congressional representative in whose district the Shab-eh-nay
reservation is located. The Solicitor concluded that the Prairie Band is the lawful
successor in interest to Chief Shab-eh-nay and his Band, that the reservation still
exists and that the United States owes a trust responsibility to the Prairie Band
Potawatomi for these lands. I have the January 18th Solicitor’s opinion with me ask
that it be made a part of the record of this earing. I would like to quote just one
paragraph from page two of that opinion to you:
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Our research has also led us to the conclusion that the Prairie Band is the
lawful successor in interest to Chief Shab-eh-nay and his Band. The Prairie
Band did bring a claim against the United States under the Indian Claims
Commission Act of 1946 and was paid for the loss of certain lands in north-
ern Illinois. However, the reservation of land for Chief Shab-eh-nay and his
Band was specifically excluded from the lands for which the Commission
awarded payment. 11 Ind. Cl. Comm. 693, 710 (1962). As a result, we be-
lieve the U.S. continues to bear a trust responsibility to the Prairie Band
for these lands.

The Tribe has arranged to maintain an option on a portion of privately owned
property defined as reservation land by the Department of the Interior. The Tribe
wants to clear title of the landowners, have first right of refusal to purchase land
within the reservation boundaries from willing sellers and reach an agreement with
the state and the county regarding ownership, access to and management of the
wildlife refuge and park within the reservation boundaries. The Tribe wants to work
with the state, the county and individual landowners.

Please note that during the entire time of our preparation of the legal, historical
and anthropological elements of the Tribe’s claim and also during the entire time
of its consideration by the Department of the Interior, and since the issuance of the
legal opinions by the Office of the Solicitor, there has been no animosity or legal
threat by the Tribe. Neither, we note, has there been any such animosity or legal
threat to the Tribe by the state, county or individual landowners.

Land title records show that approximately 52% of the two sections of reservation
land is now an Illinois state park, 7% is a Dekalb County Forest Preserve, 10 %is
a 128 acre farm owned by the Ward family, 5% is owned by the Indian Oaks Coun-
try Club, 10% is owned by nine separate landowners and the remaining 2% com-
prises homes on small tracts owned by 21 separate landowners. It is the Tribe’s
hope that it can reach an agreement with all parties which can be affirmed by
Federal legislation. To do so has been the announced policy of the Prairie Band of
Potawatomi Nation since 1997. The Nation has advised the Illinois governor’s rep-
resentatives and the Speaker of the House of Representatives in whose district the
reservation lands is located of its policy.

H.R. 791 would extinguish the rightful claim of the Prairie Band Potawatomi Na-
tion to its treaty rights under the Treaty of Prairie du Chine. It would rob the Tribe
of a significant part of its heritage. I am sure you must ask why money damages
are insufficient for the Potawatomi Nation. I ask you simply, “Could money replace
your ancestry, your religion, your home?”

We hope that the two opinions, two legal memoranda, from the Division of Indian
Affairs of the Office of the Solicitor have been transmitted by the Department of
the Interior to you and that they will be made a part of the record of this hearing.
If this has not yet transpired, we request that this Committee obtain those opinions,
consider them and make them a part of the record.

Thank you for giving me the opportunity to present the strongly held beliefs and
legal position of the Potawatomi Nation to you today. I ask that my written testi-
mony be made a part of the record.

[A letter and affidavits submitted for the record by Mr. Mitchell
follow:]
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GOVERNMENT CENTER

16281 Q Road ¢ Mayetta, Kansas 66509
Ph. (785) 966-2255

May 29, 2002

The Honorable James V. Hansen
U.S. House of Representatives
Committee on Resources
Washington, D.C. 20515

Dear Mr. Hansen:

Thank you for your May 14, 2002 letter regarding H.R. 791. I am glad to respond to your specific question
about payment having been made to the heirs of Shab-eh-nay. The answer lies in the confusion of the identity of
two individuals, Shab-eh-nay and Sho-bon-ier, confusion likely resulting from references in the 1979 book, Built
Like a Bear, by James Patrick Dowd, a biography of Shab-eh-nay. 1 am submitting with this letter the affidavit of
Mr. Dowd attesting that his references to the two individuals as one and the same are in error and attesting how
that error occurred. Chief Shab-eh-nay was the leader of an Illinois River Potawatomi Band called the Shab-eh-
nay Band. Article I of the Treaty of Prairic Du Chien, July 29, 1829, 7 Stat. 320, reserved two sections of land
in Northern Illinois for the Potawatomi Chief Shab-eh-nay (spelling used in the treaty) and his Band. As a treaty
rCeservation for a Band, the land could not be sold by anyone, including Chief Shab-¢h-nay, without an Act of

ongress.

The man named “Sho-bon-ier,” received his land as an individual, not as a reserve for a Band, pursuant to
Article I of the Treaty with the Potawatomi, Oct. 20, 1832. On July 21, 1852, in 10 Statutes at Large 20,
Congress appropriated $1600.00, for “Shobonnier,” conditioned upon the relinquishment of all rights in that land
by him or his heirs, to the U.S. The distinction between Shab-eh-nay and Shobonnier is clearly evidenced in the
September 26, 1833, Treaty of Chicago, 7 Stat. 433, which Shab-eh-nay and Shobonnier both signed.

Shab-eh-nay died in 1859. See my May 8" testimony; Sextant’s Records, Evergreen Cemetery, Morris,

Tllinois. Sho-bon-ier died in 1851, having previously petitioned Congress for compensation for his land, and in
1853 his heirs, David Edward Samson, John Aquaneic?and Ma-Ma-ke, in consideration of the 1852 aﬁpropriation,
relinquished to the U.S. their right and title to the 1832 Treaty land. See letter from E.A. Haut to Shobonnier’s
ggs;sendants, (Oct. 26, 1877)(on file with National Archives, M 234, Kansas Potawatomi Agency Letters, Roll

The Prairie Band did bring a claim against the United States under the Indian Claims Commission Act of
1946, for underevaluation of certain lands ceged in the 1829 to the United States, but the reservation land reserved
for Chief Shab-eh-nay and his Band was specifically excluded from the lands for which payment was awarded
because the lands reserved in Article I of that treaty were a valid reservation, had not been sold and therefore
should be excepted from the land for which the Potawatomi could be compensated. _Citizen Band of Potawatomi
Indians v, United States, 11 Ind. Cl. Comm. 693), aff'd Citizen Band of Potawatomi Indians v. United States, 179
CL. C. 473 (1967, cert. denied, 389 U.S. 1046 (1968). This decisions are clear evidence that Chief Shab-eh-nay,
his Band nor his heirs received compensation in 1852 for the land reserved under the Treaty of 1829.

The issue of genealogy was raised in the May 8" hearing. Although the primary legal issue in the entitlement
to 1829 Treaty claim is t%xe political entity, genealogy aside, which succeeded to the treaty rights. I am including
the affidavit of certified genealogist, James Patrick Dowd, that the Prairie Band of Potawatomi in Kansas have
numerous descendants who are our tribal members, members and that the critical linage of historical documents
connects early Iilinois Shab-eh-nay family members with an early 1865 Prairie Band tribal roll (or census).
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I want to state briefly that the January 18 letter opinjon of Solicitor John Leshy was a well-researched,
analyzed legal opinion. The Nation subaiitted five volumes of legal, historical, anthropological and genealogical
materials to the Department in January 1998. In July of 2000, two lengthy legal memoranda were written in the
Solicitor’s Office examining the Nation’s claim, and providing ample support for the Leshy opinion. We have
submitted for the Committee’s files examples of the correspondence between the Tribe and the Interior over the
course of three years regarding Interior’s intent to bring closure to this issue. The Leshy opinion does, in the first
ﬁaragraph, refer to his office’s “considerable review” of the Nation’s claim. We understand that the Committee

as requested the July 2000 opinions.

The Shab-eh-nay Band and the Prairie Band have records of attempts over the course of 150 years to regain
the 1829 Treaty land. Two recent examples are evidenced by a July 31, 1890, letter of the Minneapolis Interior
Field Solicitor to the Minneapolis BIA Area Director and a 1980 memorandum from the BIA Acting Director of
Trust Responsibilities to the Minneapolis Area Director. Please note that the latter specifically explains that
Shab-eh-nay and Shabonnier are two different individuals and notes that Shab-eh-nay left numerous heirs, none of
whom were related to the four heirs of Shabonnier. We can also provide copies of these documents for the
Committee’s files.

T am submitting for the Committee’s printed record a copy of the affidavit of Dr. James A. Clifton,
distinguished social anthropologist and ethnohistorian, and expert on the historic bands of Potawatomi and the
Prairie Band of Potawatomi. Dr. Clifton attests the accuracy of the statements in my testimony of May 8™ and in
this letter. He attests that our Nation is the successor in interest to the rights of the Shab-eh-nay Band under the
1829 Treaty of Prairie du Chine and that no other tribe is a successor to those treaty rights.

Finally, I refer you to my testimony regarding the Nation’s commitment to negotiation, not litigation. Our
claim is strong and well-documented, but we have chosen to seek agreement with the State, the County and the
landowners in the 1280 acre claim area (including clearance of title to land whose owners do not wish to convey
to us), which can be affirmed in legislation.

The limitations inherent in a brief congressional hearing and its limited record are inadequate to address the
Potawatomi claim or to distinguish its merits from others. There is no statute of limitations on tribal land claims.
If the Congress wishes to consider legislation extinguishing Indian treaties, the law of the land under the
Constitution, it should not do so as proposed in HR. 791. Such legislation would be a radical departure from 150
years of judicial and congressional policy. If such is even thought about, it should be addressed extensively by
Congress in extensive consultation and hearings, as was done with a similar bill in 1982, the “Ancient Indian
Land Claims Bill,” whose printed Senate Committee record is about three inches deep.

I respectfully request that my letter and three affidavits be printed in the record.
Sincerely yours,

B ¢ St Ly

U C)Gary Mitchell, Vice Chair

Enclosure (3 affidavits)
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AFFIDAVIT OF JAMES PATRICK DOWD

1. 1, James Patrick Dowd, am a certified genealogist who has specialized for more than twenty
years in the family history of Potawatomi Indians who inhabited northern Illinois. I am the
author of the 1979 book Built Like A Bear, a biography of the Potawatomi Chief Shabbona.
(Attachment A, Dowd Certification)

2. @ understand that the issue of genealogical descendancy from members of the historic
Shabbona Band was raised during a hearing held in the House Natural Resources Committee on
May 8, 2002,

3. I'have examined hundreds of historical documents while conducting extensive genealogical
research regarding the Prairie Band Potawatomis of Kansas. These documents include numerous
federal documents, including but not limited to annuity payrolls, emigration journals, heirship
documents, probate records, allotment rolls, and census records. T have also conducted extensive
research at local and regional archives in Itlinois and Kansas that shed additional documentary
light on the federal record.

4. My research has focused specifically on lineal descendants of the Shabbona Band. The
documentation concerning Shabbone Band families show that at least four Shabbone Band
members have numerous descendants who are members of the Prairie Band Potawatomi.

5. The critical linkage of historical documents connects early Illinois Shabbona family members
with the 1865 Prairie Band tribal roll. Subsequent census and heirship records, probate files,
allotment rolls and tribal enrollment files all contribute strong evidence of lineal descent between
modem-day Prairie Band Potawatomi members and their Shabbona Band ancestors.

FURTHER AFFIANT SAITH NOT.

James Patrick Dowd ;;Zh,d, %{ /%"ﬁ/
: ;5/ 200L
Subsgribed and sworn to before me %7
this 3 _ day of May, 2002.

@uﬁm;; & Ahockut

"OFFICIAL SEAL"
PAULETTE E. CHARHUT
Notary Public, State of Hiinois
My Commission Expires 7/13/04
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3. Atthe time, 1 also inadvertently concluded that Shab-eh-nay had received payment for the
sale of his reservation. He did not. In 1992 I found documentation in the National Archives
showing that “Shobonnier” descendants received $1,600 for the land reserved in Indiana, not for
fand in Hlinois. Further, none of the three Shobbonier descendants listed in reference to the

payment documents descend from Shab-ch-nay.

6. 1have reviewed, collected, amassed and referenced thousands of documents about Shab-gh-
nay since the 1979 book publication. I have not seen any documents showing that Shab-eh-nay

ever received payment for his Hlinois reservation.

FURTHER AFFIANT SAITH NOT.

- D 7] el
() ot i
James Patrick Dowd %’*’”‘”‘” # Zgzté = /?

7 %

Subscribed and swom to before me
this 23 _day of May, 2002.

"OFFICIAL SEAL”
PAULETTE E. CHARHUT
Notary Public, State of iiinols
", Commission Expltes 7/13/04
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AFFIDAVIT OF DR JAMES A, CLIFTON

1, Dr. James A CHfton, being duly swom, do hereby stete as follows;
1. 1am presently the Scholar-i i f the Deps of Anthropology at Western Michigan University, and Adjunct Professor with the
United States Marine Corps Command and Staff Coliege. In 1990, | retired from my position as Frankenthal Professor of Anthrapology and History atthe
Usiversity of Wisconsin in Green Bay. Over {he past thirtyeight years | have worked 25 2 p | soc: hropologist and fan. In this
period, my research and writing have emphast ity studiss ard longi } historical studies of the sative peoples of North
America, especially so those of the western Great Lakes region, | am anthar of a dozen scholarly books and monographs and some one hundred and forty
gssays in peerreviewed journals and standard refesence works, My resume is set forth more fully i Exhibit ¢, ammached to this Affidavit,

1 researched the Prairis Band of Potawatorri inwensively in the period 1962-1968; and since that date have continued these anthropological and
historical studies intermittently, often with regpest o other P i fmes in ion with ather tesearch projects | have published
numerous books, and 25s8ys ing P i culture and history, #nd on verious eccasions | have spent thine among all of the numerous
Potawatoni communities in the United States and Canada, excepting the Citizens Band of Oklahama. My peers in anthropology and history commanly
identify me as a leading scholarly authority on Potawatomi cuiture and history.

T have also conducted considerable research on and writien about other tribes of the western Great Lakes region, with whom the Potawatomi were

z in particular, T & an intensive, long-term study of the spplication of the American Indian Removal Policy toall the
afthe Oid , including the P i and fheir neij That ive rescarch i fally pertineat o cerialn
epinions expressed in this affidavit. In congection with this and other research, T have developed « computerized database which abstracts and categorizes
saliont features of all ratified American Indian westies, which | have drawn apon for parss of this affidavit.
d have bren retained as an expert social antiropologist-sthnohistorize by Morisser, Schinsser, Ayer, and Jozwiak, attomeys represonting the Praivie
s i ‘i

Rand of L iR with with the of the Treaty of July 25, 1829 (7 Stai, 320} These attorneys have
detivered me  series of queries pertinant 10 these matters; and my responsibility has been ta develop documented, fact-based expert epinions in response to
each query. In forming these opinions, | have retied on my own ions, the pubtizations of other ized scholarly authorities, numerous otiginal

(primary Soures) documents, my own research archives, the computerized treaty database aforesaid, and my own special Knowledge concerning Potawatomi
culturs and history. The following statements of fact and opinicn are hased upon these sources.

2. In negotisting the 1829 Prairie du Chien treaty the United States acknowledged that cortain "bands” (i e, Incal compumities) of Potawatomi held
two tracts of land located in northern Jfiinois and southern Wisconsin in recognizad (rather than criginal) Indian title |

3. Tn the 1329 weaty, these bands were identified as the "United Nations of Chippewa, Ottawa, and Potawatomie Indians, of the waters of the [ilinois,
Milwankee, and Manitoouck Rivers. This “United Nations” appeltation was a legal fiction constructed by the United States fos its purposes, especially so as
10 forestall the possibitity that Ottawa and Chipprwa hands Jocated in other regions might subsaguently press a slaim fbr the two fracis that wers being caded
by fhis frealy. There were in fact smali minorities of eibnie Chippowa and Ottawa resident among, 35 g d by the ission of these 7 F
comimnities, communities which for years hind occupied and cxploited parts of the two arcas intenively At the fime of the 1829 treaty, the ethnic Chippewa
among these Fotswatomi villages constituted about eight per cew: {8%) of the total population, and the guest Otiawa about fifteen per cont (13%). Moreover,
3¢ the time that these Hlinois-Wisconsin Porwatomi bands were obligated 10 svacuate the region {starting in 1335) under the removal policy, ready afi of
the visitant Chippewa and Ottawa refised B miguate westward with them, insiead electing (o move back info Chippewa and Ottawa tribal rerritery In
northern Wisconsin, Michigan, or Canada

4. A mare accurate designation for the communities involved in and affected by the 1899 treaty is as faliows: the “Patawatomi bands of northern
Hlinois and southern Wisconsin.” Such an appellation is based on the scholarship of various anthrepolugists and historiaus, aud will be used hercafter in this
affidavit. Al that time, there were approximately SiReen such band-villages i this region. All of these bands spoke a single separate language in common
with all other Posawatami, which was most closaly related 1o the Chippewa-Cittawa language.

5. By the time of the 1829 treaty, the historis Potawatomi tribal pality was breaking up. This was the consequence of two major factors, ONE: fhe
great territorial spread of the Potawatomi population bad created internal stresses, problems of coordination and cooperation between the many widely
separated Potawatomi villages, as well as regional di in subsistence pattarns aud politica! ic interests. TWO: in order to deal more
effectvely with the Potawalor tribal polity, the Lhnted States had been following @ poticy of divide and dispossess. Indeed, the 1829 wreaty was both an
example of the application of this divisive polivy, and an example of the growing schisms within the historic tribal entity, since for this treaty the United

: $ pousy, ane 2

States efected to deal with the in bands, and lhese bands cooperated withont consuiting others in distant tocales. Eventually (by
the late 18205), the of thise fop was the of seven] smergent, geographically isolated, putonomans (multiple band)
trihal peoples, and several other solated, smaller bandcommunities of Potawatomi. By the sadly 1840s, approxi two thousand i, a8

individuals and family groups, had sioughed off and become ssimilated into other tribes sud Indisn communities, including the Kansas and Mexican
Kickapoo, the Mesquakie, and the American and Canadiar Chippewa and Ottawa.

6. Atthe time of the 1829 treaty, one of these several emergent Potawatomi fribui polities consisted of the fifteen ar 5o narthern Iiinois-southam
Wiscousin Potawatomi bands. At that time, these bands were functioning as a solidary coalition in their politicat-economic affairs—in process of develaping
2 seperate 1ribal polity—particularly so in their deatings with the United States, and they had been daing so for several years beforehand. The external affaits
of this coulition of bands o cmergent tribal people were then being administersd by a type of ™ it ager” ing system. The ing tribaf
“council” waz compesed of the most influential, well respected senior chiefs of the constituent bands, The “managers” employed by this councll were
outsiders with special talents and skills (e.g., bilingualism, iiteracy, bookkeeping, ete.), men such as Billy Caldwell, Alexander Robinson (AKA Chichibin-
way}, and, the last of these (as of 1846), Rizhard Smith Elliot, After 1846, the band chiefs and their successors no longer employed an outsider a5 manager
10 Serve their interests, 10 assist, and 1o represent them, Thesc constituent bands Were conymonly identified by the namss of theis principal whamek {chiefs).

3. One such constituent band making np this emergest northar 1 chers Wi i tibat potity was that of a seaior chief samed
Shaben (this phonetic spelling is nsed by anthrapologists, while the name & repdered in historicat docements vadously, ¢.g., Shab-eh-nay}. Shabani, by
birth and through bis young manhood an ethaic Ottawa, more than a decads hefore 1329 had settind among and married inla the northem Liinais
Potawaton, in a village where be schicved the position of wkama {chief), Throughout the batavce of his hify, until his setitament frowm an active tribal
leaderstip position {xa. 1845}, Shabeni served as & prominent merober of this smergent tride’s i ol band chiefs. In y sociat
science terms, after abous 1816 Shabent had become en assimilated Potawatomi,

8. When the three American treaty commissioners and the Hiinois-Wisconsin tribat council assembled to negotinte the 1822 weaty, the Potxwatonis”
thien business manager, the Anglo Irish-Mohawk frontier businessman, Billy Caldwell, handed the American commissioners the written draft of 4 treaty
which had been preparcd beforehand on bebalf of these Potawatomi.

5. fncluded in the Potawatommis’ own draft of a proposed treaty were two i 1h ation i several tracts from the areas they
offered ta gede fo the United States, One consisted of "grants” of twelve allotments to as many named mdividuals, all of them identified as either
“half-breeds” or the Potawatomi wives of French and American men. The others cousisted of the establishment of thres resetvations, within one of the ceded
areas, for the bands of three chiefs, namely, the Wabansi band, the Awnkote band, and the Shabend band.

10, Yhe American treaty isst ascepted the is' written proposal ing reserved tracts (s well as other lenders) and—with
one quralification @ rogaeds the twelve individual grasts—mnrote them into the final treaty almost verbatim, These Potawatomi requiremcnts became Anicle
1 (for the three band reservations} and Arsicle TV (the twelve individual granes) of the final treaty. This engrossed draft weaty the Potawstomi chiefs and the
traaty commigsioners signed. SubSequently, the United Statss Senata ratified the 1839 treaty unchanged, including the kangunge of Artisles I and IV

11. The ore qualilication, which the American troaty commissioners insisted op, affected only the fitls 1o the twelve individual grants. Aniie IV

carificd this matter by stip that these tweh were fo be restricied fep titles beld by the named individuals. That is, thess twelve grams werg
heritabie prvate property, but they could ant rveyed to thid-parties withost the permissien of the Prasident.
12, No such quatification, not sy other, was atached to the Htics of the thres band reservations being established by this troaty. Therefare, besause

these tracts had not been ceded to the United States bt had been withheld and altocated to the three named hands as politicat entities, the recogaized Indlan
titke remainad intact. That is, these tracts were vot the privaie property of the three named chiefy; and the band reservations could not be coaveyed to anyone
except the United States.

13. Similarly, there werc no other qualifications or restrictions stipulated i1 Article I of the 1829 treaty concerning the possibility of loss,
cancellation, alteration, or tonveyance of title 1o these newly estabisted band reservations, qualifications such a9 title foss because of abandonment or
depopulation, #tz. Such restrictions on or fications to the continuity of title to réservations were wrilien into other treaties, whenoyer the
United Stsies saw fit lo include such provisions. Therefore, zach of these newly established reservations was 1 be beld in anquatified, pespetual, recognized
sile calleotively, as the in-common property of ang o another of the thres baids, ot wtil the lilinois-Wisconsin Potawaiomi saw Fit 1 pegotiate their
cession 1o the United States.

14, Thesc threc band reservations were contained within the boundaries ard were withheld from the cession of one of the byvo latge tacts the
{Hinois-Wiscansin Potawatorni seded 1o the United States that year. This tract is cotvmonly identificd as Royee Area 148, Thers were no knows permanent
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Potssvatomi villages in the second tract, identified as Royce Area 147 (i.g., the so-called “mineral” ot "lead mine region"). The latier point is significant
because it indicates that these Petawatorni well understood that they did not have to actually occupy an area to hold it in recognized Indian title, and the
United States a5 well.

13, The 1829 weaty established the Shabeni band’s new reservation ai the sits where this band had Jocated itsetf on Big Indian Creek, mare than a
decade earlier, The fact that this focation was, at the time of jts founding, distant from other Northern [linois Potawatomi band-villages would not have had
and did not have any effeet on the affiliation of the Shabeni band with the uther bands making up the lilinois-Wisconsin coalition. Historically, the
Potawatomi expanded their territory by establishing new villages some distance removed from affiliated kindred bands; and, customarily, they periodically
moved thekr villages sites short éistances fo compensate for the exhaustion of local resources {e.2., declining sofl fertifity and fuel scurces), without affecting
thei standing regional alliances. So there was nothing unusuat about the Shabeni band’s criginal settfement at a distance frorm others in this coalition.

6. Two documented historical incidents are teliing in ing the emergent tribal identity of the Ilfinois-Potawatomi
bands. FIRST: Ata time when the [linois-Wisconsin bands were being pressured to abandon their western lowa reservation and to join the Michigan and
indiana Porawatomi {or "Missior bands™) on 2 "national reservation” in Kansas, their subagent at Council Bluffs, Dr. Edmund James, op December 18,
1837, explained to St Louls Superintendent William Clark why they were opposed to doing so. Dr. James stressed, ”I hope it will be remembered that they
[the Prairie bands] are essentially a distinct people from the Potawatomies of fndiana and by far the larger and more reputablc part of them wish te remain
50." Dr. James was 2 highly educated physician-geographer-linguist well experienced with Great Lakes area Indians. SECOND: Following Billy Caldwell's
death in 1841, th il of chiefs petiti the C issi of Indian Affairs, requesting that thereafter they be called “The Prairiz: Indians of Caldweil's
Band of P ies." Althongh this ion was never formally adopted or used, its significance is that these northern Hinois-southern Wisconsin
"Prairic Poawatomi” wete signaling to American authorities their intention to continue their opposition to arbitrary treatment, and their desire fo be teeated
as a tribal entify scparate from the other Potawatemi groups. This petition i of interest, also, because it is one of the first instances where these
llinois-Wisconsin bands referred to themselves as the Prairie Band Potawatomi.

17. Following the 1829 treaty, which established the Illinois teservation allocated to the Shabeni Band, the emergent Prairie Band tribal council
negotiated four successive additional treaties, any one of which might concsivably have included stipulations altering that lflinois reservation's status, by
converting its title 1o fee simple, for instance, or by ceding it to the United States. None of these treaties, as amended and ratified by the Senate, included
provisions doing so. These were the freaties of Chicago, Sepictaber 26 and 27, 1833 (7 Stat., 431 and 442); the treaty of June 5 and 17, 1846 (9 Stat., 853);
the treaty of November 13, 1861 (12 Stat., 1191); and the treaty of February 27, 1867 (15 Stat,, 531),

1%, 1 n Article 3 of the ratified 1833 treaty, two of the three band reservations established by the 1829 treaty were in fact ceded 1o the United States.
‘These were the reservations of the Wabansi band and the Awnkote band, and these two bands were compensated for these cessions. In conirast, Article Sof
the original draft treaty in 1833 contained provisions for converting the Shaberri tand's reservation title to fee simple. However, the Senate flatly and
pointediy refused to give its advice and consent to this change in title, and struck out Article 5. So, once ratified, the 1833 treaty left intact the recognized
Indian title of the [Hinois-Wisconsin Potawatomis' Shabeni band to this reservation.

19, Inthe 1346 teaty, the Prairic Band ceded their separate Jowa reservatios and aceepled, in partial compensation therefor, & share of the new
“national reservation” in Kansas. Anticle 2 of the 1846 treaty stipulated that it was mutually understood that, "these cessians are not ta affect the tile of szid
Indians to any grants or reservations made them by former trzaties.” Therefore, rather than altering the status of the Shabeni 3and's titte to the Iltinois
reservation, the 1846 wreaty reaffirmed and reinfosved it.

20. The 1861 treaty partitioned the "nationaf reservation” in Kansas, which had been established by the 1846 treaty. A pro rata portion of this
reservation was aliocated to the Praivie band, to be heid in-cotmmon by them, with the balance of the lands to be silotted in severalty to the members of the
now detribalized Citizens {or Mission) band, or declared surplus and sold to third-parties. Nothing in this treaty had any explicit, specific bearing on the
Shabeni band's reservation in Illinois.

21, The fast of the Potawatomis extraordinarily lengthy series of treaties was that of 1867, reestablishing the Citizens Band on a new reservation in
Okizhoma The Praitie Band, whose autonomous tribal status was now fully recognized by the 1861 meaty, was not directly involved in this weaty. So, this
treaty had no effect on the title or tenure rights to the Tlinois ressrvation.

22. The Chicago treaty of 1833 obligated the Iilinois and the Wisconsin bands t evacuate the ceded teriitory and to make their way the West, where
they were to resettle on lands assigned them in westernmost Missouri on a tract known as the “Platte Purchase." Because 4t the time the State of Missouri
was in process of annexing that same area, the emigrant Potawatomi were 2llowed ta remain on the Platte Purchase tract only temporarily, and they soon
agread to substitute 2 reservation in westernmost lowa. This 1833 treaty obligated the Tllinois bands to emigrate immediately upen ratification of the wreaty,
while the Wisconsin bands were alfowed & thres year grace period before being required to emigrate.

23. The removal provisions of the 1833 Chicago treaty created an anomaly with respect to the Shabeni band. The anomaly rested on two facts, ONE:
although the Shabeni band held title to an unceded reservation in Illinois, they also shared in the rights this treaty granted the Ilfinois-Wisconsin Patawatomni
coalition of bands to a new, separate reservation in the West; and, TWO: despite their valid titie to the Tllinois reservation, like almost alt other Potawatomi
signatory to this treaty, they were nominally suppesed to evacuate [iinofs at a time-certain {upoa the treaty's ratification) and cmigrate to their new lands.

4. So, soon after the 1833 treaty was ratified (February 21, 1835), Shabeni and his band had to confront and cope with several canflicting, interlocked
problems. FIRST: he himself remained one of the senior, most influential wkamek of the IllinoisWisconsin bands' governing council; but these bands were
soon to evacuate taeir ceded lands and resettle in the West. SECOND: he had to deal with the anomaly of his own band's holding recognized title to both the
Tilinois reservation and their in-commen share of the new, valuable, game-tich tract west of the Mississippi, with the possibility of their being subject to
pressure for resettiement there. THIRD: the environment surrounding the $ltinois reservation had so changed th § ing American the
decline or disappearance of the big game herds on which the Potawatomi had depended for subsi and petition between the ini
and the settlers for the remaining game-—that it was no longer possible for his entire band to sustain themselves by hunting while based on that reservation.

OURTH: the whole Shabeni band, numbering approximately 130-140 persons, could nat sustain themselves if confined 1o the resources zvailable on the
Hinois reservation, which consisted of merely 1,280 acres. FIFTH: Article 4 of the 1833 Chicago treaty stipulated that, after three years, all annuities due the
Potawatomi signatories would be paid snly in the West, and oaly to those Potawaiomi who were Jocated there. 1837 was to be the last year any annuities
would be paid to any Potawatorni who had not resettled in the West {This stipulation did not apply to Shabenf's personal lifstime annyity of $200 granted
him by this treaty.)

25. Shabeni, certainly after seeking the consensus of the headmen of his band and his own aduit sons, resolved these conflicting problerns, in part by
adopting a strategy that had been traditional among the Potawatomi for several centuries—fission and migration. When faced with the problem of declining
Jocat resources insafficient {o suppon z growing band population, for many decades Potawatomi bands had habitually subdivided or fissioned, with partof
the population tesettting elsewhere. tn addition, Shabeni himsetf (with some of his family) adopred a pattern of alternating residence, between the
collectively held new fands at Council Bluffs and the band's reservation in (llinois. This enabled him, for several years, to continue w0 discharge his
responsibilities as a senior chiefin the Prairie Band's tribal council on the Council Bluifs reservation, to collect his family's per capita share of tribal
annuitics when they were paid at that location, and also, with much reduced population pressure, 1o maintain his tics 1o the - now adequate in size -~ Ulinois
reservation. 1t should be added that, as one of the principal negotiaters of the [829 treaty, in which the Hlinois-Wiscensin Potawatomi bands ceded a tract to
which they held recognized title but which they did not actually occupy, and in which no conditions or fimitations were attached to perpetual title of the three
band reservations established thereby, Shabeni that i k-t k of the Illinois reservation was not required of him or his
people in order fo maintain their treaty granted tenwze rights

26. T should be emphasized that the pattern of giternating residence adopted by Shabeni was notunique. In 1847, for example, Littke Miami declined
10 settic on the newly esfablished “national” reservation in Kansas but instead Ted mast of his band back to Wisconsin, where their descondents remain today.

7. The efforts of Indian D agents to i the remeval p of the 1833 treaty comemenced in carly summer, 1835, That June, as
provided for by the treaty, 2 large exploring party supervised by William Gordon and led by Billy Caldwell journeyed west and examiued the tracts in
western Towa and Missowi that had been set aside as a reservation for the signatories to the Chicago treaty. Then, the first organized removal party of 712
persons was assembled by subagent Joln Russell and deparied Tiinois i late Seplermber, destination the Platte region. Shabeni had not joined the exploring
party, and declined Russell's overfures to add his band to the group of B i e thiis “ had that year.

28. Russell was replaced by Gholson Kercheval as the subagent responsible for removing she Tllinois Potawatomi bands July 26, 1836, and shortly
thereafter the Jatter started work trying to persuade the remaining bands to join his emigrating party that fall. In his reports on these efforts, Kerdheval
indicated that Wabansi and his band had 1efused his evertures to romove that scason. This probably inciuded Shabeni's band, as well, bocause a5 events
determined Wabansi and Shabeni were making their own joint arrangements for baveling west, independently of Kerchoval and party, relying on their own
transportation and securing their own subsistence (mainly by hunting along the way). This to rely on g K " and the services
they provided was not unusual for the Iinois-Wisgansin P bands: a ial majority of these, similarly, arranged their own wansportation and
subsistence, traveling in their own time by routes they preferred. However, this means that there ate available no official yolls for Shabeni's party of
emigrants. Such lists were kept only by the government conductors for groups whose craigration they managed. Two such lists were sequired by Indian
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Service removal xcgu!amns the first consisting of persons entolled at the start of the journey, the second of the group actually delivered at their destination
‘There are none such for Shabeni's band.

29. fn Kercheval's joural of events for his party’s journey, i October, 1836, he noted that npon arriving at the Mississippi River he had fearned that
‘Wabansi and Shabenl's group were traveling west some distance bebind hitn, On several successive days Kercheval halted bis group and waijted, anticipaing
that they would join up with him. Wabansi and Shabeni never did so. Instead, they went on their own way, relying on their own mezns. Shabent's group
halted in the Platte lands, while Wabansi went own fo the Osage River tract, where he stayzd briefly.

30. Later, in 1837, Shabeni's group, in company with the band of Perish LeClere, rraveled ncrzh to the newly agreed on “final” destination, the
reservation nesr Council Blufls, where they seqtled in with the other lilinols-Wisconsia bands. In August, 1837, the new Chicago subagent, L. H. Sands,
knew that the Shabeni band was located in the West, becauss at that time he dispatched their sharc of treaty annuities to the $t. Louis Superimendency so
that it could be distributed to them there. In the fawa lands, these relocated bands continued their standard practice of establishing their villages many miles
from one another. The Shabeni band's village was prabahly focated about thirty miles south of Council BlufYs, along the bands of Shabbonne Creek, near
present Tabor, Towa.

31. The years speat on the Jows reservation were momentous for the coalition of Iinais-Wisconsin bands (Sometimes catied the United bands, or the
Prairie Band as they were soon known). There the bands merged, to form a new, autonomeus tribal polity. The meiged bands continued their older practice
of councif-manager gavernance for seme years. This tribal council, especially so in its dealings with American authotitics, consisted of a small cadre of
highly respected, capablz, elder band chiefs, These band chiefs, in Potawatomi custom, were serving not only s representatives of their own bands, but as
kiktoweninek (“speakers™) for all Potawatomi on the towa reservation, This council, representing the now merged Prairie Band tribal entity, functioned
aatonomousty in govering the external affairs of this tribal people. quite mdependemof 2ad separate from any other Polawatomi groups Jocated elsewhere,
Until his death tn 1841, Billy Caldwell continued to serve as their business manager.

Bctwcen 1837 and carly 1846, anuually, the Prairic band tribal council was invelved in a rogular flow of with American authorities. On
the ong hand isted of either fe with their Indian agents, the St. Louis regional superintendents, military officers, and treaty
comeissioners d:spatchcd to negotiate with them, as well as sundry other parties such as Catholic missionaries and Morman leaders. On the other hand, they
congisted of written petitions, memorizls, appeals, and letters dispaiched to various officials, ofien to the President. The subsiance of these communications,
verbal or written, was of vital importance 10 these Potawatomt. In the main, it consisted of their efforts to persiade Americar authorities (o sbide sirictly by
and to xmpicmcm the terms of the 1833 Chicago treaty; and of theis responses to the efforis of American uthorities to persusde them {0 cede their separals
reservation and to give up their autonomom slams in exchange for & "nationaf reservation™ in Kansas, where Americans officials wished them to "rejoin® the
clthe_lx: Pomw&;toms bands and form "one nation.” This latter overture the Prairie band effectively and bitterly resisted, until they finally relented and agreed to
fhe Treaty of 134

33,1 this period, at least through year-cnd, 1845, pochaps into carly 1346, Shabeni regulasly was one of the leading chiefs reported as being active.an
fhe fribal council, participating in debates, placmg fis name on the memorials and petitions, and so on. Indeed, on at least one aceasion ke acted a5
kiktowenine (spcaker) for the tribal council, 3 position at other time assumed by elder chiefs Wabansi, Padegmsbuk or Miamise. Moreaver, Shabeni was
ohe of the cadre of chiefs which hotty debau.d the three treaty commissioners dispatched to meet with them in the summer of 1845; and he was one of the
select delegation the Prairie Band dispatched to Washington in Tate 1843, there to negotiate with the President and hammer out terms agreeabis to themseives
for ceding the lowa lands and resettling in Kansas. Also in this period, ‘Shabeni and family began their practice of altarnating stays on the Towa reservation
and on the [1iinois band reservation, Consequently, he was not always present in Jowa to participate in tribal council affairs; but neither was any other senior
chief invariably present for such defiberations.

34, For fhis reason, most likely, Chief Shebeni did not participated in the final iation of the Treaty of June 5 and June 17, 1846 (9
Stat., 833), although he had been active in working out the preliminaries for same. He certainly did niot place his mark on this agreement, signifving his
appmval of it, Had he done so, he would have signed this treaty near the top of the Jist of chiefs and headmen, so reflecting his senior rank, in company with
such other elder Prairic band shicls as Miamisc and Abtegizkek. Had he done so, the seeretary recording his presence would have rendered his narne as
“Shah-benay." which is the speliing the same treaty commission seorptary had been using since 1845, There is a name, third from last of the long listof
chiefl and hcacim:n signing this beaty whtich might be confused with Grat of Shabeni (or Shah-benay, a5 the secretary wrote it), but only if| hand!ed
carelessty, This name the commission suuetary rendered, in the hand written draft treaty, as “Sha-bon-niah,” althaugh due to 4 typographical error it appears
on the printed treaty as "Shau-bon-ni-agh.” This is not the name Shaben, Tt is the name of a minor chief er headiman whose village before removal had been
on the Kankekes River, This person (A}\A Chcvahw) was apparenly a Frasico-Potawatom, and the name isell Js not of Polzwatomi provenance. Tho
spelling used by the teaty retary, h,” is an American's effort to render in English the ion of
5 Prench word, Chcvahcr {phonetically - r’shva!‘hc/\ Becaus- thc Potawatomi fanguage has ne /t/, /1, ot v/ phonemes, speaker; of this langusge
proncunce Ws as /shbon'ije/, phonstically, which the secrstary rendered as "Shaboniah”

35, There are various conceivable snd plausible reasons that might explain why Shabeni did not partich in the final fation of the
1846 treaty, and why he cedainly did not sign if. In their report, the 1346 treaty commissioners emphasized that ait the Prairie band chiefs and headmen who
were present gave their consent and signed the treaty. If this is accurate, then Shabeni was not present for these negotiations. Exactly why he was not present,
absent further documentation, is an unresolved question. What is known is that, about this time, either somewhat before or shortly afier the 1846 negotiations
{when he ws dbout sixty-five years old), Shabeni in effect retired fom potitical leadership in the Prairic Band tribal council, eventually returning to HHinois
pemmcmly to live out his remaining years. Although Shabeni in his kst years settled in Hlinois with a several members of his family, the Shabeni band
proper remained a constituent part of the Prairic Band in lowa, untit they resettled together in Kansas soon after the 1846 treaty was ratified.

36, Once the Prairiz band move:d onto the "national" reservation, they continued to express their separate political |dennly by dchbemely isolating.
contacts with the Mission bands from Indiana and Michigen. The latter, by-and-I blished their
south of the Kaw River, The Prairie Band placed thcxr seniements in the porthwest coraer of this new reservation. I h 5o doing, the Prairie Raod were
foltowing an ancient practice, that of i di and thelr separate social identity as a distinet peopie spatiaily.

37. Soon after their setllemeat un the Kansas reservation, the older band social ization which had ized the Hinois-Wisconsi
Potawatorni in eartier genzrations began breaking down. By the catly 1860s and after, it is not possivie for an stahistorian fo discern separaie and distinct
bands. One reason for this was that the elder generation of influential band chiefs were now deceased or aged and incapacitated. But the central cause was
that, confined as they were 1o a highly resteicted land-base, there was no longer sufficient territory for them to sstablish widely separated band-villages. In
any respeds, the memberships of the several bands melded into one tribal population on this much smaller reservation, including the mermbers of the Shaheni
band,

38. Novertheless, the Prairie Band tribal council continued functiening, and has done so to the present day. However, by the 1860s, rather than
representing gengraphrcal]y isofated bands and villages, the chicfs and headmen represented segmentary kin groups, such as parritineal clans and Iineages or
extended farilies, tae of which were, . Included among these were the descendants of the Shabeni
band, for some time inclnding mest of Shabeni's lizteal and collateral descendants, So, desp*te the 1846 treaty, the preamble of which represented an
American comeptxcn of'a "unified nation,” the Prairic Band successfully sustained thelr separate existencs.

39, For cxample, starting in 1853, for several years there was a concerted effort on the part of the United States to break up and 1o diminish or
disestablish all the reservations in eastern Kansas, which had been awarded 10 the tribes relocated from the Great Lakes-Ohia valley regmn under the now
obsolate removal pelicy. These were to be allottzd in severaty to the members of'the resettied tribes, with the members eventually to become citizens, and
the "surplus lands” of the reservatious placed on the market and sold. The Kansas Potawatomi, led by the Prairie Band chiefs, refused to accept ﬂns and {ss it
happened tmporarily} avoided the apphca'xon of this policy to all Kansas Potawatomi. So, by the winter of 1854-1835, the "national reservation,” Including
the Prairie Band Fotawatomi arez, was the only intact reservatior fuing out of all those establi for the rcseﬂcé eastern lribes,

40, Thatchanged six years later. Nevertheless, the separate potitical existence of the Prakric Band tribal entity was confirmed by the United States with
the Treaty of November 15,1861 (12 Stat., {121). By the terms of tis trzaty, the members the Mission bands (hercafter known as the Citizens band),
sccepted a share of the Kansas reservalion, which share was allotted to them in scveralty, with provisions for fee patenting these atiotments, and American
citizenship. As a consequence, the Citizens Band was detribatized, and was o longer to have government-to-government relations with the United States.
Not 8o the Pra Bagd. Their tribal council refused 1o countenance such steps, inststed on remaining a tribal entity, and retained « pre rata share of the
reservation, which provisions the 1861 treaty sanctioned, stipulating that therr now much reser 0 veould be held § . de, i
recognized indian titte,

A quarter century later, following passage in 1887 of the General Allotment (Dawes) Act, the United Staies undertook to implement this
leglslauon by securing Prairie Band consent to the alfotment in severalty of their reservation. The Prairie Banc's leaders fought a bitter, losing battle against
this, preferring to continue their i tribal ip of their ining lands. In the end, the United States arbitrarily afiotted the rescrvation
ithout their consent, with no attention 1o local community or kinship tics and preferepces. Thus the Praivic Potawatorni's membership was fefl scattered
willy-nifly acress the reservation, with cach family or individual holding tithe to a small, privately beld patch of ground. Onco their titles were converted 10

3




36

foe ximple, the process oftand loss began. So, by 1962, the Prairic Band heid only eighty acres in common, with but twenty-twe percent {22%) of the
original reservation lands (out of 121 square miles or 77,440 acres) still held in restricted fee titles or by multiple owners (i.e., heirship tracts).

42. Politically speaking, the 'y Prairie Band of P i, a federally ized entity with a tribal government conducted under the
terras of an irdian Reorganization Act Constitation and By-laws, is the direct, lineal successor 1o the coalition of northern Hinois-southern Wisconsin bands
who negotiated the Treaty of 3829, That coalition of bands remained together following their severa! distocations and treks, first to the Platte Purchase,
thence fo the lowa reservation, finally to the corner of the “national” reservation they elected to cecupy in Kansas, finally on their own separate reservation
which was established at their insistence by the Treaty of 1861, where they remain today. Over the years they were known by several different names,
including: the United Bands of Chippewa, Ottawa, and Potawatomi, the United Bands, the Prairie Indians of Caldwell's Band of Potawstomies, and, finally,
simply the Prairie Band of Potawatomi. These are no more than successive synoryms for the same historic poiiical eatity.

43. Throughout this period, until the Indian Rearganization Act was impased o them in the mid-1968s, the Prairie band was governed by a tribal
council of their owr. seleetion, according to their own preferences. Originally and for many years, this council consisted of the wkamek (chiefs) of the
constituent bands, with the most senior and influential chiefs aciing as an executive cadre i important dealings with the United States. For some years
thereafter, after the band organization had falien into disuse, the Jeadership of this tribal council represented clans and extended kin groups. By the sarly
1960s, the tribal council consisted of the key leaders of a set of unstable parties or factions, mostly kin group based, Since their [RA canstitution was
approved, their leaders have been elected by secret ballot, but for the most part they continue to represent extended kin groups. Throughout this political
history, the politics of the Prairic Band have been kinship based, whether band or clan or kindred.

44, Interestingly, while the contemparary Prairie Band's secatar affairs are managed by & democratically elected tribal council which foliows Roberts
Rules of Order in its decision making, these Potawatomi have also preserved in asecond institutional form their ancient, traditional political struciure, but jn
sacred arena. In their Dream Dance Religion (or Drum cult) there are six segments or religious sodalities, iterating the ancient clans or bands in ritualized
form. Each of these six sodalities consists of a series of formal "offices," or ritaal roles, including Chief, Speaker, Fipeman, Herald-Messenger, Chicf of
Warrjors, Chief Woman, and so on. These arc the traditional teadership roles of fie early historic Potawatomi bands. Following a rituaf calendar, every
season, and at other times during the year, the Prairie Band adherents of this religion come together and reconstitute, in a sacred piace, these ancient politicat
! 3 s & f

there ext their or traditional values and ways.
45. One of these sixritual sodalities commemorates the memory of Chief Shabeni, being named for him. In the early 19605, the Shabeni Drum was
kept in the home of P , Shabent’s - d-dzaghier, then reputed (¢ be over hundred years of age, P husband, Frank Masha,

was alse a {collateral) descendent of Shabent. This was the only one of the six sacred Drums mamed for one of the praminent wkama (or any lesser chief or
headman) dating to the early nineteenth-century period of the Prairie band's lilincis-Wisconsin history. There was, for example, no Caldweli, or Abtegizhck,
or Miamise, or Padegoshuk Dru, nor any other celebrating the memory of one of Shabent's contemporaries. Thus, in a sacred arema, the contemporary
Prairic Band Potawatomi preserve and honor the political identity aad the institutional forms of the bistoric Shabeai band.

46. In many other respects -« in tanguage preservation, food- it icit logy, values, ete. — the Praivie Band is ¢ne of the
two most eulturally conservative of all the numerous Potawatomi communities in the United States and Canada, a close second only, perhaps, to the Fores:
County Potawatomi of Wisconsin, a much smaller ang far more isolated community,

47, There is a story, told by a Citizens Band Potawatomi to anthropologist Alansen Skinner i 1923, to the effect that those Potawatomi who had sided
with the dissident Ssuk leader, Black Hawk, had denounced Shabeni because he had beirayed Black Hawk's plans and led his people imo American
ambushes. There is 0o historical evidence in support of any part of this derogatory legend, and much that contradicts it. In the first place, none of the
Potawatomi are known to have “sided” with Biadk Hawk during his incursions, which precipitated the "Black Hawk War." Tnstead, the Potawatom sither
entirely avoided these Sauk, or they sided actively with Americans, as did Shabeni and numerous others. Moreover, during this period Shabeni had so direct
contact with Black Hawk and his "British band," sa he could not have Jod them into ambushes or betrayed their plans, assuming that Black Hawk had a plan
of some sort. Again, this legend is couaterfactual, iittle more than malicious gossip,

48. There is no other Potawatomi community, band, tribe, nation, or group in the United States or Canada which can legitimately slaim to be the
political successor fo the historic Shabeni band of nerthern Iilinols, other than tha Prairie band.

49. 1t is true that 2 good many of Shabeni’s own tinea! and collatera! descendants live in other places, are not envolled members of the Prairie Band,
and may be errolled in (or are presently seeking enroliment in) some other Potawatomi band, as well other tribes such as the Kansas Kickapoo. Shabeni had

several wives, who bore him numerous children. Six to eight fons later, these have . Some of these d
themselves with the Prairie Band by migrating ciscwhere in search of botter ccononic opportunities. Some married spouscs i othier tibes, where tieir
children were enrotled, Josing their legal Potawatomi identity. If any portion of these assenbie ily, they would ftute what

anthropologists call an "ancestor based kindred," rather like a collection of persons who might claim descent frem Thomas Jefferson, but who atherwise
have little to do with one another. This would constitute a special or single-purpose secondary group or voluntary association, not a band or commaunity of
any sost, which are face-to-face groups characterized by intensive, regular interaction for many, varied purposes. In any respect, such persons are mersly
some, not all of Shabeni's descendants. Of greater importance, the Treaty of 1829 did not establish the Shabeni band's reservation as is private property,
which could thereby have been passed on to his progeny. This was established as a collectively owned reservation, with the title held by a political unit, the
Shabeni band, which long since has been merged politically irio the Prairic Band of Kansas. Further, in 1833, when the United Stales Senate was presented
with & drafl treaty containing a proposal to convert the bend's collestive titfe to 2 conveyable or heritable fee simple title in Shabeni's name, the Senate flatly
rejected this, lzaving the collectively held band title to this reservation intact, :

1, Dx James A Clifton, & of prejury g is trueand.
cormect,

m:urmonm,ﬁ"&‘_mycfé%_;m

.7 S

James A Clifton, PAD.

Subscribed xeid swom to e this S3h__ Doy of Juauar 199
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Mr. HAYWORTH. Well, Mr. Vice Chairman, we very much appre-
ciate both your written testimony, your oral testimony here today
and your generous offer to answer our questions. We are sure that
there will be questions that will be forthcoming.

I just would make a note that Ms. Hale’s affidavit, per your re-
quest, will be included in our record today without objection, and
we appreciate the opportunity to have that as part of your testi-
mony and point of view as well.

[The affidavit of Ms. Hale follows:]
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AFFIDAVIT OF ELIZABETH HALE

1. 1, Elizabeth Hale, am a current member Qf the Prairie Band Potawatomi Tribe. 1
have been-a member since my birth on March 11, 1905 . - |
2. Iam very knowledgeable of the Praiﬁe Band Potawatomi’s history, culture, and
traditions. Our pcoplé today, like our ancestors before us, strive to conserve our old
traditions and ancestral culture: Each génemtio_n passes to the next our history, traditions,
-_and culture through our strong oral tradition. We teach oﬁr children at a young age our
tribe’s history, and to respe& ;nd émcﬁ;:é tﬂc ways of our éh;eétors. Our traditions play
- an important role in our lives,and define who we arc as a people.
3. Our tribe has existed for over 150 years. Our history says that the Prairiec Band
came from Council Bluffs, Towa, in 1847 and settled in the northern part of the
P;)tawatomi reservation. Different bands fromv elsewhere settled on the southern part. A
treaty in 1861 recognized that the northen part of the Kansas reservation belonged to the
" Prairie Band Pqtawatbmi and reserved this land separately for us. Today, we still reside
on this reservation. Our tribal council haé also existed for over 150 years. Itis howwe
have governed ourselves since we were-at Council Bluffs. -
4.  Chief Shab-eh-nay and the members of his Band have been preserved in the Prairie

Band Potawatomi’s oral history for as long as our tribe has been in Kansas. The Prairie

Band people have always recognized their descendence from the Shab-eb-nay Band.
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5. Asachild I was taught that my grandfather was Shab-eh-nay’s grandson. Iam
Shab-eh-nay’s great-great granddaughter. And I was also tavght since a child that our
tribe’s reservatidn in Tilinois was stolen fro;ﬁ Chief Shéb—eh—nay by the government and

settlers i the 1840%.

1 declare under pénalty of perjury that the foregoing is true and correct.

EXECUTED on the 16* day of Qctober, 1997.

Elizabeth Hale

. Subscribed and sworn to me this 16* Day of October, 1997, )
%‘ James M. Patter f ' Eeen 1/%/‘ =
NOTARY PUBLIC

STATE DF KANSAS

{_ Mrarerexpwes  F-24-2 000 NO{EIY Public




40

Mr. HAYWORTH. So we thank you very much for your testimony,
Mr. Vice Chairman, and we will have questions.

Now, we turn to Larry Angelo, second chief of the Ottawa Tribe
of Oklahoma. Chief Angelo, welcome, and we appreciate your testi-
mony now.

STATEMENT OF LARRY ANGELO, SECOND CHIEF,
OTTAWA TRIBE OF OKLAHOMA

Mr. ANGELO. Good morning, Mr. Chairman, members of the
Committee. I am Larry Angelo, Second Chief of the Ottawa Tribe
of Oklahoma, and I thank the Committee and Chairman for invit-
ing me to testify on behalf of the Ottawa Tribe of Oklahoma on
H.R. Bill 791, a bill to extinguish our recognized treaty title and
authorize condemnation of property rights of the Prairie Band of
Potawatomi and the Ottawa Tribe of Oklahoma to the Shab-eh-nay
reservation in DeKalb County, Illinois.

This legislation is intended to take our tribal property rights,
confirmed by treaty, to the two sections of land as described in Ar-
ticle 3 of the Prairie-Du-Chien Treaty of 1829. The Ottawa Tribe
agrees that a legislative solution is needed; however, that that so-
lution is to honor the Prairie-Du-Chien Treaty of 1829 and pay for
the lands recognized by treaty title.

As Congress is aware, Fifth Amendment taking is worth hun-
dreds of millions of dollars. The background of this bill or our role
in this is the bill before you in H.R. 791 would extinguish treaty
title to our land in Illinois, which includes a reservation of two sec-
tions of land, 1,280 acres, that was set aside for Ottawa Chief
Shab-eh-nay and his Ottawa Band in the Treaty of Prairie-Du-
Chien, dated July 29, 1829.

The Ottawa Tribe of Oklahoma did receive a letter from the Of-
fice of the Solicitor on January 18, 2001. In that opinion letter, So-
licitor John Leshy determined that the Prairie Band of Potawatomi
is one successor in interest to the Shab-eh-nay’s band. The Ottawa
Tribe responded stating our research was ongoing, and a report
would be forthcoming. My tribe has completed its historic review
and can document that our Ottawa Tribe, in fact, has an interest
in the land as a successor-in-interest.

About H.R. 791: this bill is inconsistent, because it extinguishes
title to existing property rights based on treaties. These are not
just aboriginal claims. Enactment of the legislation relieves the
concern of non-Indian landowners in Illinois and transfers the debt
for taking private tribal property to the U.S. Government. Al-
though it also purports to extinguish the title of any Indian tribe
or individual to claims filed in Illinois within 1 year of enactment
of t%)le bill, it does not extinguish Congress’ obligation to the Ottawa
Tribe.

The bill does not provide for the payment of compensation for
taking of tribal or individual Indian lands. In this instance, if this
bill is enacted into law, the United States will be responsible for
paying for the present value of the land plus other damages to our
treaty-reserved rights.

In conclusion, the Ottawa Tribe of Oklahoma agrees that the
claim will require a legislative solution. However, this particular
bill in its present form is not beneficial or helpful to any tribe in
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the State of Illinois, nor is it in the best interest of the United
States.

Attempts were made to resolve this land claim issue with the
State of Illinois from 1997 to 1999. All these attempts have failed.
The message received from the Illinois representatives was we got
rid of the damn Indians over 100 years ago, and we are not going
to have them back. This continues to be a historical theme of rac-
ism toward American Indians.

Therefore, the Ottawa Tribe of Oklahoma strongly opposes
H.R. 791 unless the issues referenced above are addressed, and the
land is returned to us, or the bill is modified to authorize just com-
pensation for past and future damages.

I thank you, and I am ready for questions whenever you want.

[The prepared statement of Mr. Angelo follows:]

Statement of Larry Angelo, Second Chief, Ottawa Tribe of Oklahoma

Good morning, Mr. Chairman and members of the Committee. I am Larry Angelo,
Second Chief of the Ottawa Tribe of Oklahoma. I thank you Mr. Chairman, and
members of the Committee for permitting me to testify on behalf of the Ottawa
Tribe of Oklahoma on H.R. 791, a bill to extinguish our recognized Treaty title and
authorize condemnation of the property rights of the Prairie Bank of Pottawatomi
and the Ottawa Tribe of Oklahoma to the Shab-eh-nay reservation in Dekalb Coun-
ty, Illinois. This legislation is intended to take our tribal property rights confirmed
by treaty, to the two sections of land as described in section III of the Prairie-Du—
Chien Treaty of 1829. The Ottawa Tribe agrees that a legislative solution is needed:
that solution is to honor the Prairie-Du—Chien Treaty of 1829 and pay for lands
recognized by Treaty Title. As Congress is aware, this Fifth Amendment “taking”
is worth hundreds of millions of dollars.

Background

The bill before you, H.R. 791 would extinguish Treaty Title to our land in Illinois,
which includes a reservation of two sections of land (1,280 acres) that was set aside
for the Ottawa Chief Shab-eh-nay and his Ottawa Band in the Treaty of Prairie-
du—Chien, dated July 29, 1829.

The Ottawa Tribe of Oklahoma received a letter from the Office of the Solicitor
on January 18, 2001. In that opinion letter, Solicitor John Leshy determined that
the Prairie Band of Pottawatomie is one successor in interest to Shab-eh-nay’s
Band. The Ottawa Tribe responded stating “our research was on-going and a report
would be forthcoming.” My Tribe has completed its historic review and can docu-
ment that our Ottawa Tribe, in fact, has an interest in the land as a successor in
interest.

H.R. 791

The bill is inconsistent because it extinguishes title to existing property rights
based on treaties. These are not just aboriginal claims. Enactment of the legislation
relieves the concern of non-Indian land owners in Illinois and transfers the debt for
taking private Tribal property to the United States government. Although, it also
purports to extinguish the title of any Indian Tribe or individual Indians to claims
filed in Illinois within one year of enactment of the bill, it does not extinguish Con-
gress obligations to the Ottawa Tribe. The bill does not provide for the payment of
compensation for “taking” of Tribal or individual Indian lands. In this instances, if
this bill is enacted into law, the United States will be responsible for paying for the
present value of the land, plus other damages to our Treaty reserved rights.

Conclusion

The Ottawa Tribe of Oklahoma agrees the claim will require a legislative solution,
however this particular bill in its present form is not beneficial or helpful to any
Tribe in the State of Illinois. Nor is it in the best interests of the United States.
Attempts were made to resolve the land claim issue with the State of Illinois from
1997 to 1999. All the attempts have failed. The message received from the Illinois
representative was, “We got rid of the Damn Indians over one hundred years ago
and we are not going to have them back”. Therefore, the Ottawa Tribe of Oklahoma
strongly opposes the passage of H.R. 791, unless the issues referenced above are ad-
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dressed and the land is returned to us or the bill is modified to authorize just com-
pensation for past and future damages.

[Mr. Angelo’s response to questions submitted for the record
follows:]
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U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON RESOURCES
RE: OTTAWA TRIBE OF OKLAHOMA
RESPONSE TO QUESTION
PRESENTED BY
HON. JAMES V, HANSEN, CHAIRMAN

May 29, 2002

QUESTION: The Potawatomi and Otawa Tribes’ land elaim rests on the
theory that the 1829 treaty created recognized title in a permanent reserve
that could only be extinguished by Congress, and that Congress has failed to
validly extinguish that reserve. It is the Committee's understanding that in
1852, Congress appropriated $1,600.00 for payment to Indians ¢laiming
descent from Shab-eh-nay, and that Congress intended that this payment
would extinguish the 1829 treaty reserve.

How is this not extinguishment of the 1829 reserve to which you ‘re claiming
title?

RESPONSE: The Ottawa Tribe of Oklahoma has been ask to respond to the
above question in an attempt to clarify certain issues regarding our claim to
the 1829 treaty reserve land title of "Shab-eh-nay and his band.”

Requests were made to the Office of Native American and Insular Affairs on
May 17,2002 to obtain the documents that led to the Committee's
“understanding that 1852, Congress appropriated $1,600.00 for payment fo
Indians claiming descent from Shab-eh-nay, and that Congress intended that
this payment would extinguish the 1829 treaty reserve.” The Ottawa Teibe was
denied any documents from the Office of Native American and Insular
Affairs. Their reasons are nuknown. We can only presuriie the Commitice wag
referring to the Act of July 21, 1852, 10 Stat. 20 which “appropriated
$1,600.00 to Shobonier or his heirs.”

Did Congress extinguish the 1829 Prairie~du-Chien treaty reserve land title
given to Shab-ch-nay and his band by the Act of July 21, 18527 The answer is
unequivocally nol The assertion that this occurred is factually inaceurate and
emphasizes the confusion that hag occurred becanse Shab-eh-nay and
Shobonier (aka Chevalier) were conteraporary leaders of separate bands that
received reservations in provisions of two distinct treaties and two different
States. The property which was the subject of the Act of July 21, 1852, 10
Stat. 20, was land which was reserved for the Chief, Sho-bo-nier. He received
a reservation of two sections of land near his village under Axticle 2 of the
Treaty of October 20, 1832, 7 Stat. 378, The Treaty of October 20, 1832, also
referred to as the Treaty of Tippecanoe, contained cessious of land by the
United Bands of Ottawa, Potawatomie, and Chippewas of the prairie and
Kankakee to the United States. Axticle 2 of the treaty provided that several
tracts for individuals would be excluded from the cession. Among the areas
excluded was a tract of two sections (1,280 acres) for Sho-bon-ier at his
village. Sho-bon-ier, who was French and Potawatomi, was a less prominent
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chief than Shab-ch-nay, who was full Qttawa. Because he was half-French,
Sho-bon-ier was referred to in contemporary documents as Chevalier.

Atrticle 4 required the United States to pay money to & number of individuals
for the loss of their horses. Among those receiving such payments was Sho-
bon-ier, even though he was a signatory to the treaty, Many Chiefs signed the
treaty, including Shab-ch-nay, whose name was transctibed as Shab-eh-neai.
Shab-ch-nay was representing the United Bands of Ottawsa, Pottawsatomis, atd
Chippewas.

Sho-bo-nier's village was in Indiana and was not part of the land ceded to the
United States in Ilinods in the 1832 weaty (Reserved File B-27, National
Archives). Letter of July 29, 1851 from Parks and Elwood, attorneys for
Shab-¢h-nay, to Commissioner of Indian Affairs Lea, and letter of September
24, 1863 from Acting Comumissioner of Indian Affairs Mix to Secretary of the
Interior Usher. Due to the mistaken description of his village's location, Sho-
bon-nier did not receive actual possession of any land in the ceded area.
Letter of Septernber 24, 1863 from Acting Commissioner of Indian Affairs
Mix to the secretary of the Interior Usher, However, it was determined that he
should be paid an amount equivalent to the value of two sections of land in the
area of the cessions. Letter of July 1,1839 from Thomas H. Crawford, War
Department’s Office of Indian Affairs to Major John Dougherty. Although,
Sho-bo-nier died in 1851, his heirs received payment for his interests in two
unspecified sections of land in the ceded area in accordance with the Act of
July 21, 1852, On Maxch 21, 1853, the heirs of Sho-bo-nier relinguished theix
claim to the land for §1,600.00, Letter of October 26, 1877 from E. Haut to
S.C. Lim. (The documents referenced in {his letter are in reserved File B-27
ar the National Archives. Transcripts of these documents were published in
James Dowd's book Byilt Like & Bear af pages 115-133.)

The reservation for Shab-eh-nay and his band in the 1829 treaty is not related
in any way to the reservation for Sho-bo-uier in the 1832 treaty. In a letter
dated October 16, 1837, Representative Afbert S, White wrote to Secretary of'
‘War Jacob R. Poinsett about two sections of land reserved for Sho-bo-nier,
asking for detailed information on the proposed location of She-bo-nier's
Reservation, which he described as Sections 8 and 17 of Township 34 Notth,
Range 8 West in Lake County, Indiana. The Shab-ch-nay Band Reservation
includes Section 23, the west half of Section 25, and the east half of Section
26 i Township 38 North, Range 3 East, Third Principal Meridian in Ilinods.
These descriptions clearly indicate that two distinct reservations were creafed
by separate treaties at different times, Acting Comunissioner of Indian Affairs
Charles B. Mix, conftrmed that the reservations were distinct in a letter to 1.7,
Usher, Secretary of the Depariment of the Tnterior dated September 24, 1863,
In that lefter, Conunissioner Mix stated it appeared that Sho-bo-nier’s
Reservation had never been lacated, but that Sho-bo-nier's right 1o the land
had been purchased by the United States in 1852. (Zhis letter is in Reserved
File A-416 at the National Arehives )

1t has been clearly established that Shab-ch-nay and Sho-bo-nier were two
different individuals. Both men age listed as signatories to the Treaty of
September 26, 1833 at Chicago. Sho-bo-nier died in 1851, which is two o
three years before Shab-eh-nay engaged attorneys 1o help him regain
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possession of his band's reservation. Furthermore, burial records indicate that
Shab-eh-nay died in Grundy County, Illinois in 1859.

Conclusion: Shab-¢h-nay and his Band obtained recognized land title to a
reservation of 1,280 acres near Paw-Paw Grove, lllinois in the Treaty of
Prairie-du~Chien of 1829. The reservation became known as Assiatinikon,
Through the unauthorized acts of Department of the Interior officials, the
United States purported to sell the Shab-eh-nay Band Reservation in fee to
non-Indian settlers as part of the public domain. The sales were conducted by
the General Land Office and fee patents wete issued on the mistaken
assumption that the Reservation had been abandoned by Shab-eh-nay’s Band,
thereby merging legal and equitable title in the United States. Shab-eh-nay's
Band was forced to remove in the fall of 1836 and the Ottawa Tribe of
Oklahoma members are descendents of this Band. Sho-bo-nier and Shab-eh-
nay are two different individuals with land reserves in two different States.
Because the Congress of the United States has not extinguished the recognized
title of Shab-eh-nay's Band, the Reservation still exists.

Respectfully,

Lary Angelo Second Chief,
Ottawa Tribe
Mr. HAYWORTH. Thank you, Chief Angelo. I appreciate your testi-
mony.
And finally in panel two, we hear from the Executive Director of
the National Congress of American Indians, Jacqueline L. Johnson.
Ms. Johnson, welcome. We look forward to hearing your testi-
mony.

STATEMENT OF JACQUELINE L. JOHNSON, EXECUTIVE
DIRECTOR, NATIONAL CONGRESS OF AMERICAN INDIANS

Ms. JOHNSON. Good morning, Mr. Chairman and members of the
Committee. As stated, my name is Jacqueline Johnson. I am the
Executive Director of the National Congress of American Indians,
and I thank you for inviting us to testify for you today on
H.R. 791, a bill regarding certain Indian land disputes in Illinois.

The National Congress of American Indians, NCAI, was estab-
lished in 1944 and is the largest and the oldest, most representa-
tive national American Indian-Alaskan Native tribal government
organization. We appreciate the opportunity to be able to partici-
pate on behalf of our member Indian nations in this legislative
process of the U.S. Congress to provide this Committee with our
views.

NCAI is opposed to H.R. 791 and requests this honorable
Committee, after giving this bill full and fair consideration, not to
report H.R. 791 to the full House of Representatives. In support of
this request, we ask that NCAI Resolution MSH-01021, opposing
H.R. 791, which is attached with my testimony, which was passed
at the 2001 mid-year session of the National Congress of American
Indians, be made part of the record of this hearing.

We oppose H.R. 791 because it would extinguish any and all
claims to land within the State of Illinois by three tribes whose
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claims arise from treaties entered into with the United States.
These tribes are the Potawatomi Tribes of Kansas; the Miami Tribe
of Oklahoma; and the Ottawa Tribe of Oklahoma, who entered into
the 1829 Treaty of Prairie-Du-Chien, the Treaty of Grouseland and
the 1816 Treaty with the United States, Tribes of the Ottawas,
Chippewas and Potawatomis.

The Indian tribes party to these treaties believe that the United
States made solemn commitments, legally binding both to the
tribes and to the United States. They believe that they would be
able to live forever upon these lands reserved as their homelands
from the vast areas that they once occupied.

The faith of these tribes proved to be unfounded. The tribes
never ceded these lands but were forcefully driven from them, and
these lands were sold to others in the United States. I will not here
address the particular facts of these three tribes named in
H.R. 791. In particular, the history of each tribe and treaty named
in this bill differ in each case and underscores the inequity of
sweeping all of the claims together and dealing with them exactly
in the same manner with this legislation.

I want to emphasize that there is an appropriate role for Con-
gress’ involvement in and oversight of Indian land claims, including
land claims in Illinois. But that is not at this early stage. The Fed-
eral courts and the legal process is there for a reason: because In-
dian land claims are extremely fact-specific and based on treaties
and historical circumstances, Congress is not in a good position to
declare what is fair until there has been a full development of the
record and an effort to settle by the parties.

The better process is one that first allows the validity of the land
claim to be legally tested, and we should note that the land claims
are very difficult to prosecute. It also becomes clear that a claim
is a valid claim, and when the tribe should have a chance to work
with the state and the local government and the land owners
through settlement discussions to come to a resolution. Everyone
gets a hearing; all the issues are placed on the table, and the par-
ties can forge relationships, resolve issues and hopefully come to a
resolution that everyone can live with.

Alternative dispute resolution is a very good option, because par-
ties have the ability to create solutions to fit unique circumstances
and because parties have a much better chance of coexisting over
a long period of time with a negotiated resolution than with one
that is dictated by the court or by Congress. This is a process that
has been working for the last 25 years and has been effective in
coming to resolution on quite a number of very significant Indian
land claims. There has never been an Indian land claim that went
all the way to a final judgment where a Federal court has thrown
non-Indians off their land.

There are incentives for parties to work together and to come to
a resolution. We should encourage Congress and the administration
to stay the course and to continue to strive for equitable settle-
ments of Indian land claims. Congress must ratify any settlement
involving land claims, so Congress always retains the ultimate con-
trol over the land claim process as outlined above.

After the parties have had a chance to develop a record and come
to a resolution, that is when Congressional action is appropriate.
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In Illinois, that has not had the chance to occur. H.R. 791 would
short-circuit the legal process and the settlement process and per-
petuate even more injustices against these three tribes. Even if
H.R. 791 were to become law, the tribes would be back here next
year and for the next thousand years attempting to resolve their
claims.

Congress cannot simply resolve Indian land claims in this one-
sided fashion. It is my hope that there will be agreement among
the parties in Illinois that the tribes will receive fair resolution of
their claims, and there will be no harm to the people who have
done no wrong. I sincerely believe this would happen if the parties
would set down together and work to resolve their issues. I know
that at least one of the tribes has withdrawn its lawsuit, and the
others are working to resolve their issues in the fairest way pos-
sible.

However, I also think that the controversy that has been raised
in Illinois should be placed in its proper context. Indian people
were thrown out of their homes, and their treaty lands were taken
from them. Now, we are going through some minor amount of legal
discussion in Illinois regarding these lands and fair resolution of
the tribal claims, and in balancing the equities, Congress should
not choose to undermine the legal rights of tribes.

Thank you for this opportunity to be able to appear before you
today, and I appreciate the work of the Chairman and the members
of this Committee, and we would be willing to assist if there is any-
thing that we can possibly do. Thank you.

[The prepared statement of Ms. Johnson follows:]

Statement of Jacqueline Johnson. Executive Director, National Congress of
American Indians

Good morning Mr. Chairman and Members of the Committee. My name is Jac-
queline Johnson. I am the Executive Director of the National Congress of American
Indians. Thank you for inviting us to testify before you on H.R. 791, a bill regarding
certain Indian land disputes in Illinois. The National Congress of American Indians
(NCAI) was established in 1944 and is the oldest, largest, and most representative
national American Indian and Alaska Native tribal government organization. We
appreciate the opportunity to participate on behalf of our Member Indian Nations
in the legislative process of the United States Congress to provide this Committee
with our views.

NCALI opposes H.R. 791 and requests that this honorable Committee, after giving
the bill full and fair consideration, not report H.R. 791 to the full House of Rep-
resentatives. In support of this request, we ask that NCAI Resolution MSH-01-021
opposing H.R. 791, which passed at the 2001 Mid—Year Session of the National
Congress of American Indians, be made a part of the record of this hearing.

We oppose H.R. 791 because it would extinguish any and all claims to land with-
in the State of Illinois by three tribes whose claims arise from treaties entered into
with the United States. The tribes are the Potawatomi Tribe of Kansas, the Miami
Tribe of Oklahoma and the Ottawa Tribe of Oklahoma who entered into the 1829
Treaty of Prairie du Chien, the Treaty of Grouseland and the 1816 Treaty with the
United Tribes of the Ottawas, Chipawas and Pottowotomees. The Indian tribes
party to these treaties believed that the United States made solemn commitments,
legally binding upon both the tribes and the United States. They believed that they
would be able to live forever upon the lands reserved as their homelands from the
vast areas they once occupied.

The faith of these tribes proved to be unfounded. The tribes never ceded these
lands, but were forcefully driven from them, and the lands were sold to others by
the United States. I will not address the particular facts of each of the three tribes
named in H.R. 791. The particular history of each tribe and treaty named in this
bill differ in each case. These circumstances underscore the inequity of sweeping all
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of the claims together and dealing with them in exactly the same manner in one
piece of legislation.

I want to emphasize that there is an appropriate role for Congress in involvement
in and oversight of Indian land claims, including land claims in Illinois, but that
it is not at this early stage in the process. The Federal courts and the legal process
are there for a reason. Because Indian land claims are extremely fact-specific and
based on treaties and historical circumstances, Congress is not in a good position
to determine what is fair until there has been a full development of the record and
an effort to settle by the parties. The best process is one that first allows the valid-
ity of the land claim to be legally tested (and we should note that land claims are
very difficult to prosecute). If it becomes clear that a claim is a valid claim, then
the tribe should have a chance to work with the state and local governments and
the landowners through settlement discussions to come to a resolution. Everyone
gets a hearing, all the issues are put upon the table, and the parties can forge rela-
tionships, resolve issues, and hopefully come to a resolution that everyone can live
with.

Alternative dispute resolution is a very good option because the parties have the
ability to create solutions to fit unique circumstances, and because the parties have
a much better chance of co-existing over a long period of time with a negotiated res-
olution than with one that is dictated by a court or by Congress. This process has
been working for the past twenty-five years and it has been effective in bringing
to resolution a number of very significant Indian land claims. There has never been
an Indian land claim that went all the way to a final judgment where a Federal
court has thrown non-Indians off their land. There are incentives for the parties
to work together and come to a resolution. We would encourage Congress and the
Administration to stay the course and continue to strive for equitable settlements
of Indian land claims.

Congress must ratify any settlement involving Indian land. Thusly, Congress al-
ways retains ultimate control over the land claims process outlined above. The ap-
propriate time for Congressional actions is after the parties have had a chance to
develop the record and come to a resolution. In Illinois, that has not had a chance
to occur. H.R. 791 would short-circuit both the legal and the settlement processes
and would perpetrate even more injustices against these three tribes. Even if
H.R. 791 were to become law, the tribes would be back here next year and for the
next one thousand years attempting to resolve their claims. Congress cannot simply
resolve Indian land claims in this one-sided fashion.

It is my hope that there will be agreement among the parties in Illinois, that the
tribes will receive fair resolutions of their claims, and that there will be no harm
to people who have done no wrong. I sincerely believe this will happen if the parties
sit down together and work to resolve the issues. I know that least one tribe has
withdrawn its lawsuit, and that the others are working to resolve issues in the fair-
est way possible. However, I also think that the controversy that has been raised
in Illinois should be placed in its proper context. Indian people were thrown out of
their homes and their treaty lands were taken from them. Now we are going
through some minor amount of legal discussion in Illinois regarding those lands and
the fair resolution of the tribal claims. In balancing the equities, Congress should
not choose to undermine the legal rights of the tribes.

H.R. 791 would refer the named claims to the United States Court of Federal
Claims with money damages as the only remedy. If, indeed, any of the treaty tribes
or their successors in interest believes that money is the appropriate and preferred
remedy, they are certainly entitled to support H.R. 791. NCAI has been advised
that the factual situations of each claim differ and we strongly urge you to hear
what the tribes testifying before you today have to say and to give their cir-
cumstances your respect.

Thank you for the opportunity of appearing before you today. We greatly appre-
ciate the work of the Chairman and the Committee on Indian issues, and would re-
quest that our written testimony and the aforementioned resolution be made a part
of the record.
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NATIONAL CONGRESS OF AMERICAN INDIANS

THE NATIONAL CONGRESS OF

AMERICAN INDIANS
EXECUTIVE COMMITTEE
PRESIDENT
Susn Maten RESOLUTION #MSH-01-021
FIRST VICE-PRESIDENT
vesonn 3 it Title: To Oppose H.R. 791 and S. 533 Which Would Extinguish
HCORONGSLCRUTARY Indian Land Claims in the State of Illinois
Pauma-Yuima
TR WHEREAS, we, the members of the National Congress of American Indians
Oncidsof isconsin of the United States, invoking the divine blessing of the Creator upon our efforts and

purposes, in order to preserve for ourselves and our descendants the inherent

AREA VICE PRESIDENTS B . . . . - .
sovereign rights of our Indian nations, rights secured under Indian treaties and

fg}:%i:;msw agreements with the United States, and all other rights and benefits to which we are
entitled under the laws and Constitution of the United States, to enlighten the public

ok Garea toward a better understanding of the Indian people, to preserve Indian cultural values,

Sranfueio and otherwise promote the welfare of the Indian people, do hereby establish and

Wenshowt submit the following resolution; and

Sac & fox Nation of OK

ot Windy Boy WHEREAS, the National Congress of American Indians (NCAI) was

R established in 1944 and is the oldest, largest, and most representative national

JUNEAY American Indian and Alaska Native tribal government organization; and

Mike Williams

MINNEAPOLS WHEREAS, HR. 791 and S. 533 have been introduced by certain members

! of the Illinois congressional delegation to extinguish any and all claims to land within
ofdiibue the state of Illinois by the Miami Tribe of Oklahoma, the Ottawa Tribe of Oklahoma

e and the Potawatomi Tribe of Kansas or their members or predecessors or successors

CherokeNation in interest arising out of Article I'V of the Treaty of Grouseland, Article IT of the 1816

ratiisedi Treaty with the United Tribes of the Ottawas, Chipawas and Pottowotomees, or

St Regis Mohawk Tribe Article TIT of the1829 Treaty of the Prairie du Chien; and

PHOENIX

A. Brian Wallace

Washoe Tribe of NVICA WHEREAS, the bills would also extinguish all claims for land within Illinois

B enegar of the named tribes and allow treaty and aboriginal claims by the named tribes to be

Cover d Alene Tribe brought only against the United States as the defendant and only in the United States

SACRAMENTO Court of Federal Claims with monetary damages as the only available remedy; and

Lone Pine Paitre-
Shoshone Tribe
WHEREAS, HR.791 and S. 533 are politically motivated targeted attacks

SOUTHEAST

A Brucejones against certain tribes to stop them from exercising their legal rights and pursuing
justice based upon prior treaty commitments of the United States which are solemn

NCAI HEADQUARTERS promises and the supreme law of the land; and
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NCAI 2001 MID-YEAR SESSION RESOLUTION #MSH-01-021

WHEREAS, the Solicitor of the Department of the Interior has acknowledged the legitimacy
of at least one of the Tribe’s claims making HR.791 and 8.533 mere political tools introduced as a
desperate effort to circumvent justice and impede potential fruitful discussions with the state of
inois and fair resolution of the claim; and

WHEREAS, such targeted attacks will disallow Tribes to exercise their governmental
authority to pursue claims to lands which were reserved to them in treaties with the United States,
but are now illegally in the hands of non-Indians and allows the United States to breach its treaty
commitments, thus eroding the sovereignty of all tribes as well as the value of the United States’
promises and the relationship between the United States and the 561 Indian nations within its borders.

NOW THEREFORE BE IT RESOLVED that NCAT hereby opposes HR. 791 and S. 533
and asks the sponsors of the bills to withdraw their legislation; and

BE IT FURTHER RESOLVED that if the sponsors fail to withdraw the legislation, NCAI
hereby urges the Members of the House Resources Committee and the Senate Committee on Indian
Affairs and all other Members of Congress to condemn this legislation as an egregious attack on tribal
treaty and aboriginal rights and work to defeat the legislation in committee and otherwise; and

BE IT FINALLY RESOLVED that NCAI calls upon the Administration to oppose HR.
791 and S. 533 and requests that the President of the United States veto such legislation if it ever

comes before him to be enacted.

CERTIFICATION

The foregoing resolution was adopted at the 2001 Mid-Year Session of the National Congress of
American Indians, held at Foxwoods Resort Casino in Mashantucket, Connecticut on May 13-16,

2001, with a quorum present.
Susan Masten, %resident

ATTEST:

y the General Assembly during the 2001 Mid-Year Session of the National Congress of
American Indians, held in Mashantucket, Connecticut on May 13-16, 2001,

PAGE 2
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Mr. HAYWORTH. And, Ms. Johnson, we thank you for your testi-
mony and the willingness of all three of you now to answer ques-
tions from the Chair.

Just one thing at the outset, Chief Angelo. You offered a state-
ment that I think was disturbing to every member of the
Committee, and I just want some amplification on it. And I may
be paraphrasing a bit. You said in the minds of some in Illinois,
and I do not know if this is a direct quote or not; maybe you are
talking about overriding sentiment, we got rid of the Indians 100
years ago. We do not want that back.

Mr. ANGELO. Yes.

. Mr. HAYWORTH. Or that situation back, something along those
ines.

Chief Angelo, was that said to you specifically by any govern-
mental official in the State of Illinois, by any Federal officeholder?

Mr. ANGELO. Yes.

Mr. HAYWORTH. Could you name the person who made that
statement and in what forum that came?

Mr. ANGELO. His name was Mark Warnstein. He was a special
counsel or counsel to the Governor. It occurred in my last meeting,
our last meeting, in the company of others, and that the situa-
tion—let me give you some background on how it occurred—he was
questioning whether or not Shab-eh-nay was truly—and his band
were truly Ottawa, and of course, this has been a question in the
minds of the Illinois people, and I gave him a string of documents
bringing out where Shab-eh-nay is listed as an Ottawa and even
during the 1829 treaty, in the minutes of that treaty, where he ac-
tually received the land, he is documented as an Ottawa chief.

And he got upset during that exchange, and I assume he was
embarrassed, and he fired out this line to me, and my attorney or
ex-attorney was present as well as another witness, and also a BIA
agent from Miami Agency was present. And I was offended by this,
deeply offended, and I terminated our—basically our meeting at
that point. But it was definitely offensive to us.

Mr. HAYWORTH. Well, Chief Angelo, I just wanted to say that in
the opinion of the Chair, I think every member of this Committee
regardless of political label or partisan division that, you know, we
all share your concern about that statement. But I just wanted that
amplified if, in fact, that was made to you. And I think you will
certainly find, sir, that on this Committee, regardless of some dis-
agreements about public policy, that is not the sentiment shared—
the Chair feels confident in saying that—for anyone here, and I
thank you for amplifying exactly how and under what cir-
cumstances such a comment was made.

Mr. ANGELO. Well, I appreciate your concern and am grateful
that you are making this stance.

Mr. HAYWORTH. And I will call on the gentleman from Illinois
later. The Chair would reserve the right as Chairman to first han-
dle questions, and then, we will go alternating with the majority
and the minority sides.

Let me turn now to Vice Chairman Mitchell. And in listening to
the testimony this morning from both you, Mr. Vice Chairman, and
Second Chief Angelo, the Potawatomi and Ottawa Tribes’ land
claim rests on the theory that the 1829 treaty created a recognized
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title and a permanent reserve that could only be extinguished by
Congress and that Congress has failed to validly extinguished that
reserve.

Now it is this Committee’s understanding that in 1852, Congress
appropriated $1,600 for payment to Indians claiming descent from
Shab-eh-nay and that Congress intended that this payment would
extinguish the 1829 treaty reserve. How is this not a valid extin-
guishment of the 1829 reserve to which you are claiming title?

Mr. MiTcHELL. Well, we spent two and one half years gathering
all of this research material together, and we relied on the aca-
demic professionals and all of this to develop material, and all of
the—even the Leshy opinion said that we were the sole successor
to the property there. And as far as the details of any settlement,
the other land that we lost in the Illinois area, we were com-
pensated for that, but it was never anything done with that portion
of the Shab-eh-nay land.

So I would have to go back and look at our research to fully an-
swer that question.

Mr. HAYWORTH. OK; and Mr. Vice Chairman, you will have the
option—in fact, in writing, to respond with a more formal and more
complete assessment. The Chair and the Committee would cer-
tainly welcome that.

Chief Angelo, you mentioned in your testimony the opinion letter
from John Leshy that he rendered on his final day as solicitor.
Aside from that opinion, has the tribe received any formal deter-
minations regarding the validity of its claim?

Mr. ANGELO. We have not submitted to the solicitor yet. We are
within 45 to 60 days from submitting our final report. We are in
a rough draft form currently, and new and material evidence has
surfaced that, without a doubt, puts us in as a successorship. I
might add that one of the issues that we had which we wanted to
confirm was a band list, and I think the Potawatomis would agree
that—and even the solicitor’s office would agree that it was very
difficult to find that.

We have found a band list that outlines who was on his—who
was in his tribe or in his village, and our report will display that
as well as how they came into our tribe in Kansas at the time.

I would also like to answer your previous question. What was
that asked to Vice Chief Mitchell?

Mr. HAYWORTH. Well, to return to that, the Potawatomi and Ot-
tawa Tribes’ land claim rests on the theory that the 1829 treaty
created a recognized title and a permanent reserve that could only
be extinguished by Congress and that Congress has failed to val-
idly extinguish that reserve.

Now, we understand—the Committee’s understanding is that in
1852, Congress appropriated $1,600 for payment to Indians claim-
ing descent from Shab-eh-nay and that Congress intended that this
payment would extinguish the 1829 treaty reserve.

So the question becomes, Chief, how is this not a valid extin-
guishment of the 1829 reserve to which you are claiming title?

Mr. ANGELO. Well I think in our instance, you mentioned de-
scendants of Shab-eh-nay. Remember, this treaty in 1829 says
Shab-eh-nay and his band, and you are forgetting about the band.
They are not descendants of Shab-eh-nay. So it is not strictly to de-
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scendants of Shab-eh-nay; it also includes his band, and that has
been our issue, and that we have uncovered the band list.

They are not necessarily descendants of Shab-eh-nay. There were
eight to nine heads of family listed on an 1833 annuity role that
were part of his village. And clearly, the 1829 treaty says Shab-eh-
nay and his band, not his descendants. So to me, the 1852 docu-
mentation or legislation did not clearly clear the band. Do you have
any information where it did that?

Mr. HAYWORTH. Chief, just wanted to get your perspective on it
for the record.

Mr. ANGELO. OK.

Mr. HAYWORTH. And I thank you for that.

Mr. ANGELO. Thank you.

Mr. HAYWORTH. The Chair would now turn to the minority side,
and I see my good friend, the Co-Chair of the Native American
Caucus, the gentleman from Michigan.

Mr. KiLDEE. Thank you, Mr. Chairman and Co-Chair of the Na-
tive American Caucus, one of the founders.

I think this Congress should be extremely reluctant to do any-
thing that sets aside the treaties. Our Constitution says that this
Constitution and all treaties entered into are the supreme law of
the land, and that is very, very, important. John Marshall’s deci-
sion equated Indian treaties with treaties with France or any other
country. There are three types of sovereignties that the Constitu-
tion recognizes: the sovereign states, sovereign nations overseas,
and sovereign Indian tribes.

And these treaties have the same validity as the Constitution, as
this Constitution. And all treaties entered into are the supreme law
of the land, so Congress should be most reluctant to do anything
that would infringe upon the strength and the sovereignty of those
treaties.

I yield back the balance of my time, Mr. Chairman.

Mr. HAYWORTH. I thank the gentleman from Michigan and turn
to my friend from Illinois, the sponsor of the legislation, for any
questions or comments he might have for the panel.

Mr. JOHNSON. I will be very brief, and I appreciate, Mr. Chair-
man, and the Committee your indulgence in allowing me to sit on
the panel. This is my honor.

I will point out first of all they certainly had very credible pres-
entations; that Mr. Mitchell, Mr. Angelo represent tribes that are
not involved in the claim for which I am advocating. That is a dif-
ferent claim, different year, different issues. And so, with all due
respect, any responses that may have been made to you in that re-
gard, while I certainly do not in any way validate any claims or
statements that may in any way be racist, I would simply say that
our claim is something that stands of its own footing and also sim-
ply point out to you, ladies and gentlemen, as members of the
Committee, that our attempt in this bill is as narrow an attempt
as one could possibly effect to obtain justice for everyone.

We are not in any way claiming that this is an invalid treaty,
although I believe that in our case, the Miami Indians actually
have dismissed their case without prejudice. This is simply an at-
tempt to bring closure to the situation in fairness to the land-
owners. We are simply saying that if, in fact, there is a valid claim,
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at least in the case of the Miami Indians, and the same thing is
true with you, that that claim is vis-a-vis the Federal Government
and not against innocent landowners in 2.6 million acres, and we
framed this legislation as narrowly as possible, despite the parallel
legislation that was pending a year ago in the Senate, which was
broad-based legislation, which would do what the distinguished
ranking member said, and that is simply to obliterate all claims of
Native Americans.

We do not want to do that. We want to effect justice for every-
body, but justice also includes people who were not around in 1805,
just like Illinois was not a state in 1805, and still be able to strike
a balance on your behalf.

So I do respect and appreciate your testimony as well as the in-
dulgence of the members of the Committee and hope that you agree
that our approach is one that is moderate and fair.

Mr. HAYWORTH. I thank the gentleman from Illinois.

Gentleman from Hawaii, any questions, comments?

Mr. ABERCROMBIE. No.

Mr. HAYWORTH. My friend from New Mexico? Friend from Texas?
New Jersey, Mr. Pallone?

Mr. PALLONE. Thank you, Mr. Chairman.

I just wanted to take issue with what my colleague from Illinois
said. I think this is a major change in policy here with this bill.
I mean, the way I understand it, basically, you would be extin-
guishing the land claims, and, you know, that is a pretty meaning-
ful, significant thing that would happen here. And it also, I think,
sets a bad precedent for other land claims that might be out there
not only in Illinois but in other states that would just sort of, you
know, willy nilly extinguishing land claims without an opportunity
for, you know, for the tribes and others to have some sort of nego-
tiations.

Just listening to what the panel said, I think that it was quite
clear that the panel members were saying, you know, look: we have
these claims out there. We want to be able to sit down and have
some sort of consultation and some sort of opportunity to negotiate
this issue. One of the suits was dropped, I think, because the feel-
ing was that, you know, rather than take this to court, it made
more sense to try to sit down and work this out.

And this is what is done throughout the country with land
claims. We just had the situation in New York State, where there
were a number of land claims, and they sat down with the Gov-
ernor and the state representatives, and they worked out their dif-
ferences and came to a settlement that, from what I understand,
the legislature, the Governor and everyone—I mean, I am sure that
everyone is not always happy with anything, but it seemed to me
that most of the people who were involved were very happy with
that result.

And I think the same thing can happen here. I think it is very
premature for us to try to move legislation that would extinguish
the claims when the precedent in Indian Country is the opposite,
which is to sit down and consult. From what I understand, there
has been no consultation or very little consultation if any with the
tribes on this issue, and I just wanted to ask Jacqueline Johnson:
my understanding from what you said in your testimony is that
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you have actually talked about an alternative solution that would
have some structure in terms of arbitration or some kind of con-
sultation.

Did you want to maybe elaborate that on a little more? It sound-
ed eminently reasonable to me, and I just wanted you to, you know,
give a little more detail if there is some detail.

Ms. JOHNSON. Well, basically, what we are trying to say is
following pretty much on what you just said is that there needs to
be an opportunity for the tribes to build the record. You actually
heard comments and questions given to both of these tribal mem-
bers, representatives here today, and help build records. And on
both sides, there are records on both sides that people need to sit
down and to discuss those, to negotiate.

We saw the cases with the Oneidas of Wisconsin, the Stockridge
Muncies, the other tribes who have been going through these var-
ious land claims processes and negotiating them out with the
states and trying not to harm innocent landowners as well as inno-
cent tribal members who had their lands taken away from them to
work those things through.

Sometimes, you know, the lawsuits continue, and the court helps
resolve those, but in most cases, they are done through a nego-
tiated process, and I would just recommend that that negotiated
process continue.

Mr. PALLONE. And to me, that makes sense. One thing here
today, and I think my colleague Mr. Kildee made the point, what
we are saying with this legislation is that we do not want to do
that. We just want to extinguish the claims, and I think it is an
affront to Indian sovereignty, and it is an affront to our obligations
under the Constitution that, you know, treaties have to be upheld,
and we should not just get in there and overrule everything with
this legislation.

I think it is a huge mistake, and I would hope that we would not
move the bill.

Thank you, Mr. Chairman.

Mr. HAYWORTH. I thank the gentleman from New Jersey.

The Chair just feels constrained to follow up on this whole notion
that Ms. Johnson raises in her testimony and my colleague from
New Jersey brought up now. In terms of land claims and a suffi-
cient record being developed, in part what we are doing here today
with the hearing on the legislation—Ms. Johnson, when do you
consider the record fully developed, and how long do you believe
Congress should allow the process to go on before there is Congres-
sional involvement vis-a-vis legislation?

Ms. JOHNSON. I do not know that you can put a timeframe on
that, and like I said in my testimony, every case is individual. And
every case has different circumstances. Even the three tribes that
are mentioned here today, they all have totally different cir-
cumstances. And so, you know, the record develops as you come
through negotiations. I know that the Department of the Interior—
I believe that they are also wishing that we would allow the proc-
ess to continue.

You, Mr. Chairman, as much as anybody else in this room, know
the frustrations we have dealt with with dealing with the Depart-
ment of the Interior on a number of other issues. And at some
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point, you know, when we feel like we have no other recourse, we
always turn to you and to the Members of Congress to assist us
through that. I just think it is a little premature at this point in
this particular case. And I am very concerned about the precedent
it may set for other states where these issues have not been fully
discussed or developed.

Mr. HAYWORTH. Thank you, ma’am, for your amplification on
that particular issue.

The gentleman from Oklahoma?

Mr. CARSON. Thank you, Mr. Chairman.

Let me say I have a great personal interest in this matter, as Mr.
Angelo and the Ottawa Tribe are my constituents in northeast
Oklahoma, and my father was superintendent of the Potawatomi
Tribe reservation as well as the Kickapoo and Iowa and Sackenfox
reservations in the 1970’s, so I know that area well.

I do think it is important when we try to adjudicate these very
complicated land disputes with a history that goes back now well
over a century that involves archival evidence that is sometimes
very difficult to retrieve and to assimilate, that we take these mat-
ters very deliberately and work as slowly as possible.

Now, I understand the concerns of Mr. Johnson, Mr. Shimkus
and Mr. Phelps in saying that for the current landowners that we
do not want to hold them responsible for what they have called the
sins of the past. We need to be very careful that we, ourselves, do
not commit the sins of the past in extinguishing land title for tribes
that exists validly, as Mr. Kildee points out, recognized in the Con-
stitution and as a tremendous asset to these tribes, tribes that,
many times, find themselves bereft of those kinds of efforts.

And so, let me thank the panelists for being here. Let me state
my opposition to this bill as it currently is and urge everyone on
the Committee who is concerned about these issues to go very slow-
ly in trying to deal with these matters and let the tribes develop
the kind of archival record it takes to properly ascertain who has
title to these lands.

Mr. HAYWORTH. I thank the gentleman from Oklahoma.

Any questions from the majority side or comments at this point?

If not, happy to turn back to the minority and entertain any
other comments or questions for this panel.

Hearing none, we thank the witnesses for their testimony and
subsequent amplification of the testimony, and we look forward
again to any written testimony they may want to offer in the days
ahead to offer further quantification of their viewpoint.

Thank you to panel two.H.R. 521

Mr. HAYWORTH. Now, the Committee will entertain panel three,
and this panel will deal with H.R. 521, the legislation sponsored
by our friend from Guam, Mr. Underwood. And we welcome to the
witness table Chris Kearney, the Deputy Assistant Secretary for
Policy and International Affairs, from the Office of Policy Manage-
ment and Budget in the Department of the Interior; the Honorable
F. Philip Carbullido, the Acting Chief Justice of the Guam Su-
preme Court, obviously from the Supreme Court of Guam; and the
Honorable Alberto C. Lamorena III, Presiding Judge of the Supe-
rior Court of Guam.
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Welcome all to the table, and we thank our witnesses from ear-
lier, and as we have a little rearranging and people meeting their
schedules, we will allow for the traffic of both witnesses and those
in the public area to subside, and we will allow you to get a glass
of water to deal with dehydration. Those of us from Arizona have
more than a casual interest in water. So if you would like to get
a drink of water, we are happy to have that.

And first, we will hear from Deputy Assistant Director Kearney.
Welcome, sir, and we look forward to your testimony.

STATEMENT OF CHRIS KEARNEY, DEPUTY ASSISTANT SEC-
RETARY, POLICY AND INTERNATIONAL AFFAIRS, OFFICE OF
POLICY MANAGEMENT AND BUDGET, U.S. DEPARTMENT OF
THE INTERIOR

Mr. KEARNEY. Thank you, Mr. Chairman, and good morning,
members of the Committee.

It is a pleasure for me to be here to appear before you today to
discuss the administration’s views on H.R. 521, a bill to amend the
Organic Act of Guam to clarify Guam’s local judicial structure.
H.R. 521 would establish the local court system of Guam as a third
coequal and unified branch of government alongside the legislative
and executive branches of the Government of Guam.

Enacted by Congress, the Organic Act of Guam is the equivalent
of a constitution in one of the 50 states. Amendments over time
have continually added to self-government in the territory. The Or-
ganic Act established a Legislature and was later amended to
change the executive from an appointed Governor to an elected
Governor and in 1984 to authorize the Legislature to establish a
local appeals court.

In 1994, under the authority granted in the Organic Act, the
Legislature of Guam established a Supreme Court. But 2 years
later, the Legislature removed from the Supreme Court its admin-
istrative authority over the Supreme Court of Guam, and since
then, Guam has had a bifurcated local court system at a time when
virtually all states have unified court systems.

It is argued that only—I am sorry. H.R. 521 would amend the
judicial provisions of the Organic Act of Guam to specifically name
the Supreme Court as Guam’s appellate court and outline the pow-
ers of the Supreme Court, including full administrative authority
for the Supreme Court over the local court system. It is argued
that only an act of Congress can bring unity and dignity to Guam’s
local courts. Proponents of H.R. 521 suggest that if the Legislature
retains control, the court system is subject to influence by the Leg-
islature. Only by placing local court authority in Guam’s “Constitu-
tion,” that is, the Organic Act of Guam, can the judiciary of Guam
be a coequal and independent branch of the government.

Opponents suggest that the system is working fine and that an
administrative function divided between the Supreme Court and
the Superior Court is healthy for the judicial system.

The structure of Guam’s local judiciary is largely a self-govern-
ment issue for Guam. As such, opinion from Guam should be given
the greatest consideration as long as issues of overriding Federal
interest are not involved. In 1997, the executive branch examined
H.R. 2370, an earlier version of the bill under consideration today.
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A number of suggestions were made at the time for improving the
bill and harmonizing it with the Federal court system. H.R. 521 in-
cludes the suggested modifications in language. The administra-
tion, therefore, has no objection to the enactment of H.R. 521 in its
present form.

That concludes my statement. I would be happy to answer any
questions.

[The prepared statement of Mr. Kearney follows:]

Statement of Christopher Kearney, Deputy Assistant Secretary for Policy
and International Affairs, U.S. Department of the Interior

Mr. Chairman and members of the Committee, it is a pleasure for me to appear
before you today to discuss the Administration’s views on H.R. 521—a bill to amend
the Organic Act of Guam to clarify Guam’s local judicial structure. H.R. 521 would
establish the local court system of Guam as a third co-equal, and unified branch of
%overnment, alongside the legislative and executive branches of the Government of

uam.

Enacted by the Congress, the Organic Act of Guam is similar to a constitution
in any of the fifty states. Amendments over time have continually added to self-gov-
ernment in the territory. The Organic Act established a legislature. It was later
amended to change the executive from an appointed Governor to an elected Gov-
ernor, and in 1984, to authorize the Legislature to establish a local appeals court.
In 1994, under the authority granted in the Organic Act, the Legislature of Guam
established the Supreme Court of Guam. But, two years later, the Legislature re-
moved from the Supreme Court its administrative authority over the Superior Court
of Guam. Since then Guam has a bifurcated local court system at a time when vir-
tually all states have unified court systems.

H.R. 521 would amend the judicial provisions of the Organic Act of Guam to spe-
cifically name the Supreme Court of Guam as Guam’s appellate court, and outline
the powers of the Supreme Court, including full administrative authority for the Su-
preme court over the local court system.

It is argued that only an act of Congress can bring unity and dignity to Guam’s
local courts. Proponents of H.R. 521 suggest that if the Legislature retains control,
the court system is subject to influence by the Legislature. Only by placing local
court authority in Guam’s “constitution”—the Organic Act of Guam—can the judici-
ary of Guam be a co-equal and independent branch of the Government of Guam.
Opponents suggest that the system is working fine, and that an administrative
function divided between the Supreme Court and Superior Court is healthy for judi-
cial system.

The structure of Guam’s local judiciary is largely a self-government issue for
Guam. As such, opinion from Guam should be given the greatest consideration, as
long as issues of overriding Federal interest are not involved. In 1997, the Executive
branch examined H.R. 2370, an earlier version of the bill under consideration today.
A number of suggestions were made for improving the bill and harmonizing it with
the Federal court system. H.R. 521 includes the suggested modifications in lan-
guage. The Administration, therefore, has no objection to the enactment of H.R. 521
in its present form.

Mr. HAYWORTH. Thank you very much, sir.
And now, we turn to Chief Justice Carbullido. Mr. Acting Chief
Justice, welcome. We appreciate your testimony.

STATEMENT OF THE HON. F. PHILIP CARBULLIDO, ACTING
CHIEF JUSTICE OF THE GUAM SUPREME COURT

Justice CARBULLIDO. Thank you, Mr. Chairman and members of
the Committee. For the record, my name is Philip Carbullido, and
I am the acting chief justice of the Guam Supreme Court. It is an
honor to speak before this distinguished Committee on a bill that
will have a profound impact on the advancement of the Territory
of Guam.
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H.R. 521 was conceived because of the infirmities of the current
language of the Organic Act. The point I want to make today is
that the existing framework in which our local government is struc-
tured is deficient. The Organic Act of Guam functions as Guam’s
constitution. While the Organic Act establishes the executive and
legislative branches of the Government of Guam, the act does not
establish a judicial branch. Instead, in 1984, the U.S. Congress
passed the Omnibus Territories Act, amending the Organic Act and
giving the Guam Legislature the authority to create the courts of
Guam, including an appellate court.

Under this language, the Guam Supreme Court’s existence and
the scope of the court’s powers has been subject to and remains
subject to frequent legislative manipulation. Because of the current
language of the Organic Act, the existence and organization of
Guam’s judicial branch is plagued by lingering uncertainty. No-
where else in this nation does this occur.

The present situation is such that it has fostered a peculiar and
unprecedented system wherein our island’s judicial branch is
marked not by independence but rather by political influence. It is
this condition that has necessitated the introduction of H.R. 521.
The measure would firmly establish within the Organic Act Guam’s
judicial branch as a coequal independent branch alongside the ex-
ecutive and legislative branches.

Senator Mark Forbes, the Republican majority leader of the 26th
Guam Legislature and Chairman of the Committee on Rules stated
in his written testimony on H.R. 521 that the original language in
H.R. 521 that establishes the Supreme Court of Guam within the
Organic Act is logical. To avoid permanently placing Guam’s judici-
ary clearly among the three branches of the Government of Guam
is an error.

I am aware that the bill as currently drafted has been criticized
as a Congressional attempt to legislate on a uniquely local issue.
These criticisms likely arise from the portions of H.R. 521 which
comprehensively delineate the jurisdiction of the Supreme Court
and inferior courts as well as the powers of the Chief Justice. We
have reviewed the criticisms and recognize the concerns voiced by
opponents of H.R. 521. We now propose changes to the bill which
address these concerns.

The proposed changes to H.R. 521 both preserve the intent of
the original bill H.R. 521 in creating an independent judiciary in
the Territory of Guam with the Supreme Court of Guam as the ad-
ministrative head while reserving powers for the local Legislature
to modify administrative rules promulgated by the court. I have in-
cluded a more detailed discussion of the new sections of the pro-
posed bill in my written testimony submitted to this Committee.

I must also mention at this point that some individuals have ex-
pressed concern that the recent Ninth Circuit court opinion in the
case of Pangelinan v. Gutierrez has negated the need for H.R. 521.
This is clearly a misconception, and I clarify the issue in my writ-
ten testimony. The creation of the judicial branch in the Organic
Act is a measure that has been vigorously endorsed by Guam’s
legal community and the public at large and on a national level by
the Conference of Chief Justices.
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This avid support of a constitutionally established independent
judiciary is not without precedent and is well-founded in American
jurisprudence. The founders of this nation created a tripartite
structure of government which has been unanimously adopted by
the states of the union. The efficacy of this system of government,
both at the Federal and state level, rests in checks and balances.
The judicial branch of our territory can neither effectively operate
as a necessary check on the other two branches nor properly fulfill
its obligation to interpret the law without a constitutional—or, in
this case, an organic—existence.

Under the current law, Guam’s judicial branch has been created
by local legislation and can just as easily be eviscerated by local
legislation. This alarming reality is evidenced by the comment of
the current Chairman of the Judiciary Committee of the Guam
Legislature, who said, and I quote, some members of the legal com-
munity may be apprehensive over the fact that the Legislature has
the authority to determine the court’s future. It has been vested
with the authority to create as well as abolish the Guam Supreme
Court. I assure everyone concerned that there will be no repeal of
the law creating the Guam Supreme Court.

That a local legislature has, in the same breadth, acknowledged
the power of one branch of government to completely abolish an-
other branch and pledged that this would not happen is far from
assuring. The fact that a member of the Guam Legislature can
make this statement is, to say the least, chilling. The substance of
this statement patently offends the fundamental principles of a tri-
partite form of government. The ability of a local senator to make
this statement is testament to the inadequate governmental struc-
ture currently set forth in the Organic Act.

In the same vein as the founders, we advocate an amendment to
what is essentially our constitution to finally and permanently pro-
vide for an independent and coequal judicial branch.

Thank you, Mr. Chairman and members of the Committee. It has
been a privilege to appear before you. We herein submit with my
testimony the proposed amendments to H.R. 521 for your consider-
ation.

Thank you.

[The prepared statement of Justice Carbullido follows:]

Statement of The Honorable F. Philip Carbullido, Acting Chief Justice,
Supreme Court of Guam

Thank you Mr. Chairman. For the record, my name is Philip Carbullido, and I
am the Acting Chief Justice of the Guam Supreme Court. It is an honor to speak
before this distinguished Committee on a Bill that will have a profound impact on
the advancement of the Territory of Guam.

H.R. 521 was conceived because of the infirmities of the current language of the
Organic Act. The point I want to make today is that the existing framework in
which our local government is structured is deficient.

The Organic Act of Guam functions as Guam’s constitution. While the Organic Act
establishes the executive and legislative branches of the Government of Guam, the
Act does not establish a judicial branch. Instead, in 1984, the United States Con-
gress passed the Omnibus Territories Act, amending the Organic Act and giving the
Guam legislature the authority to create the courts of Guam, including an appellate
court. Under this language, the Guam Supreme Court’s existence and the scope of
the court’s powers has been subject to, and remains subject to, frequent legislative
manipulation. Because of the current language of the Organic Act, the existence and
organization of Guam’s judicial branch is plagued by lingering uncertainty. Nowhere
else in this nation does this occur. The present situation is such that it has fostered
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a peculiar and unprecedented system wherein our island’s judicial branch is marked
not by independence, but rather, by political influence.

It is this condition that has necessitated the introduction of H.R. 521. The meas-
ure would firmly establish, within the Organic Act, Guam’s judicial branch as a co-
equal, independent branch alongside the executive and legislative branches.

I am aware that the Bill as currently drafted has been criticized as a Congres-
sional attempt to legislate on a uniquely local issue. These criticisms likely arise
from the portions of H.R. 521 which comprehensively delineate the jurisdiction of
the Supreme Court and inferior courts, as well as the powers of the Chief Justice.
We have reviewed the criticisms and recognize the concerns voiced by opponents of
H.R. 521. We now propose changes to the Bill, which address these concerns. The
proposed changes to H.R. 521 both preserve the intent of original Bill 521 in cre-
ating an independent judiciary in the territory of Guam, with the Supreme Court
of Guam as the administrative head, while reserving powers for the local legislature
to 2 modify administrative rules promulgated by the Court. I have included a more
detailed discussion of the new sections of the proposed Bill in my written testimony
submitted to this Committee.

In addition, Congressman Underwood, a Democrat, has been criticized as being
political in introducing this Bill. Mr. David J. Sablan, the Chairman of the Repub-
lican Party of Guam in a letter to Senator Hansen stated, “Certain critics have la-
beled the Bill as “political.” We do not think so. We simply believe it to be right.
There is nothing political about wanting an independent judiciary.... The support for
H.R. 521 transcends party lines. We believe in an independent judiciary and there-
fore support the passage of H.R. 521. This Bill’s intent is correct and right.”

I must also mention, at this point, that some individuals have expressed concern
that the recent Ninth Circuit opinion in the case of Pangelinan v. Gutierrez has ne-
gated the need for H.R. 521. This is clearly a misconception; and I clarify the issue
in my written testimony.

The creation of the judicial branch in the Organic Act is a measure that has been
vigorously endorsed by Guam’s legal community and the public-at-large, and on a
national level, by the Conference of Chief Justices. (A copy of CCJ Resolution 17
is attached.) This avid support of a “constitutionally” established independent judici-
ary is not without precedent and is well-founded in American jurisprudence.

The founders of this nation crafted a tri-partite structure of government, which
has been unanimously adopted by the states of the union. The efficacy of this sys-
tem of government, both on the Federal and state level, rests in checks and bal-
ances. The judicial branch of our Territory can neither effectively operate as a nec-
essary check on the other two branches, nor properly fulfill its obligation to inter-
pret the law, without a “constitutional,” or in this case, an “Organic” existence.

Under the current law, Guam’s judicial branch has been created by local legisla-
tion, and can just as easily be eviscerated by local legislation. This alarming reality
is evidenced by the comment of the current Chairman of the Judiciary Committee
of the Guam Legislature, who said, and I quote, “some members of the legal commu-
nity ... may be apprehensive over the fact that the Legislature has the authority
to determine the court’s future—it has been vested with the authority to create as
well as abolish the Guam Supreme Court ... I assure everyone concerned that there
will be no repeal of the law creating the Guam Supreme Court.”

That a local legislator has, in the same breath, acknowledged the power of one
branch of Government to completely abolish another branch, and pledged that this
would not happen, is far from assuring. The act that a member of the Guam legisla-
ture can make this statement is, to say the least, chilling. The substance of the
statement patently offends the fundamental principles of a tri-partite form of gov-
ernment. The ability of a local senator to make this statement is testament to the
inadequate governmental structure currently set forth in the Organic Act.

In the same vein as the founders, we advocate an amendment to what is, essen-
tially, our Constitution, to finally and permanently provide for an independent and
co-equal judicial branch.

Thank you Mr. Chairman. It has been a privilege to speak before you. We herein
submit with my testimony the proposed amendments to H.R. 521 for your consider-
ation.
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ATTACHMENT 1- PROPOSED AMENDED H.R. 521

TO AMEND THE ORGANIC ACT OF GUAM FOR THE PURPOSES OF CLARIFYING THE LOCAL
JUDICIAL STRUCTURE OF GUAM.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 7, 2001

Mr. UNDERWOOD introduced the following bill; which was referred to the Com-
mittee on Resources

A BILL

To confirm the right of the People of Guam to establish an independent judiciary

WHEREAS, in 1950 Congress provided a civil government and confirmed the right

((){ the People of Guam to an independent legislature in the Organic Act of
uam,;

WHEREAS, in 1968 Congress confirmed the right of the People of Guam to an inde-
pendent executive branch in the Guam Elective Governor Act; and

WHEREAS, Congress desires to confirm the right of the People of Guam to an inde-
pendent judiciary—

NOW THEREFORE BE IT ENACTED by the Senate and House of Representatives
of the United States of America in Congress assembled.

SECTION 1. TITLE.
This Act may be cited as the Guam Independent Judiciary Enabling Act.

SECTION 2. JUDICIAL STRUCTURE OF GUAM.

(a) JUDICIAL AUTHORITY; COURTS- Section 22 (a) of the Organic Act of Guam
(48 U.S.C. 1424(a)) is amended to read as follows:

(@) (1) The judicial authority of Guam shall be vested in a court established by
Congress designated as the 'District Court of Guam, and a local judicial branch of
Guam which shall constitute a unified judicial system and include an appellate
court designated as the 'Supreme Court of Guam’ which shall be the highest local
court of Guam with final appellate jurisdiction, a trial court designated as the ’Supe-
rior Court of Guam’, and such other lower local courts as may have been or shall
hereafter be established by the laws of Guam.

’(2) The Supreme Court of Guam may, by rules of such court, create divisions of
the Superior Court of Guam and other local courts of Guam.

’(3) The courts of record for Guam shall be the District Court of Guam, the Su-
preme Court of Guam, the Superior Court of Guam (except the Traffic and Small
Claims divisions of the Superior Court of Guam) and any other local courts or divi-
sions of local courts that the Supreme Court of Guam shall designate.’

’(4) The Supreme Court shall make and promulgate rules governing the adminis-
tration of all local courts. It shall make and promulgate rules governing practice and
procedure in civil and criminal cases in all local courts. These rules may be changed
by the Legislature by two-thirds vote of the members.

’(5) The Legislature shall provide for the compensation of all justices and judges.
The salaries of justices and judges shall not be diminished during their terms of of-
fice, unless by general law applying to all salaried officers of Guam.

(c) TECHNICAL AMENDMENTS- (1) Section 22B of the Organic Act of Guam (48
U.S.C. 1424-2) is amended——

(A) by inserting ’which is known as the Supreme Court of Guam,” after * appellate
court authorized by section 22A(a) of this Act,’; and

(B) by striking 'Natural Resources’ and inserting 'Resources’.

(2) Section 22C(a) of the Organic Act of Guam (48 U.S.C. 1424-3(a)) is amended
by inserting ’which is known as the Supreme Court of Guam,” after ’appellate court
authorized by section 22A(a) of this Act,’.

(3) Section 22C(d) of the Organic Act of Guam (48 U.S.C. 1424-3(d)) is
amended

(A) by inserting ’, which is known as the Supreme Court of Guam,” after ’ appel-
late court provided for in section 22A(a) of this Act’; and

(B) by striking taken to the appellate court’ and inserting ’taken to such appellate
court’.

SECTION 3. RESERVATION OF RIGHTS TO THE PEOPLE OF GUAM.

The provisions of this Act may be altered or modified by the People of Guam by
a duly adopted Constitution and by amendments thereto duly adopted from time to
time.
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[Responses to questions submitted for the record by Mr.
Carbullido follow:]

SUPREME COURT OF GUAM
SUITE 300 GUAM JUDICIAL CENTER, 120 WEST O’BRIEN DRIVE, HAGATNA,
GUAM 96910-5174
TELEPHONE: (671) 475—3162 FACSIMILE: (671) 475—3140
EMAIL:JUSTICE@GUAMSUPREMECOURT.COM; WEBSITE:WWW.JUSTICE.GOV.GU/SUPREME
CHAMBER OF THE HONORABLE F. PHILIP CARBULLIDO
ACTING CHIEF JUSTICE
DIRECT LINE (671) 475—3413

DIRECT EMAIL: FPCARBULLIDO@GUAMSUPREMECOURT.COM

May 22, 2002

Hon. James V. Hansen, Chairman
Committee on Resources

United States House of Representatives
Washington, D.C. 20515

Re: HR. 521
Dear Chairman Hansen:

This letter is in response to your letter dated May 14, 2002 wherein you pro-
pounded four additional questions in reference to H.R. 521.

Question No. 1:

In your testimony you elude to the fact that it is necessary to create an inde-
pendent judiciary. Are you asserting that the disputes going on locally in Guam be-
tween and within the three branches of the local government, regarding the admin-
istration of courts, is preventing the Supreme court from ruling in legal cases ac-
cording to its determination of what the law is in those or other cases?

Answer:

The dispute between and within the three branches of the local government, re-
garding the administration of the courts, has not compromised the Guam Supreme
Court’s opinion-writing and law-declaring duties. We have reviewed every case that
has come before us objectively and in accordance with established legal principles.

However, the current system, wherein the legislature retains the power to dictate
the authority of the Guam Supreme Court, has, in at least once instance, prevented
the Supreme Court from reaching the merits of a case. On June 12, 1997, the Guam
Legislature, by resolution, filed a request, (Supreme Court Case Number CRQ97—
001), asking that the Court render a declaratory judgment on whether a measure
ratified by the voters which reduced the number of senators from twenty-one to fif-
teen violated the Organic Act. The request was filed in the Supreme Court of Guam
pursuant to a local statute, Title 7 Guam Code Annotated §4104, which gave the
Guam Supreme Court jurisdiction over questions, submitted by either the Governor
or Legislature, asking for an interpretation of any law which affects the powers, du-
ties and operations of the executive or legislative branches. Pursuant to internal
procedures, on July 15, 1997, the Chief Justice certified the issues as being appro-
priate for consideration under section 4104.

On September 12, 1997, the Legislature filed a motion to withdraw the request.
The court scheduled a hearing on the motion to withdraw. On September 15, 1997,
four days before the hearing on the motion, the Legislature, without public hearing,
inserted a rider to a bill unrelated to the judicial branch, which repealed and re-
enacted 7 GCA §4104, to add a provision which removed the Supreme Court’s juris-
diction in an action filed under section 4104 if the requesting party withdraws the
request before an opinion is issued. On September 17, 1997, the Governor signed
the Bill into law. Pursuant to the amended section 4104, on November 5, 1997, the
Supreme Court dismissed the Legislature’s request for declaratory judgment.

Therefore, while the Supreme Court has made all decisions in the cases before us
in a fair and impartial manner, and in accordance with the law, the above-described
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case illustrates that the Guam Legislature has used its authority over the structure
and power of the judicial branch to shape the law in a manner that has influence
over the outcome of a case filed in the Supreme Court.

Question No. 2:

Constitutional courts are defined by constitutions. Statutory courts are defined by
statutes. The courts of Guam are either going to under a local statute or a Federal
statute. How then does it promote judicial independence for the courts of Guam to
be created by a Congress where the U.S. citizens of Guam do not have voting rep-
resentation? Would 1t not be better for the local court system to be established by
the local legislature where citizens do have voting representation?

Answer:

Guam’s constitution is a Federal statute. Guam has not adopted its own constitu-
tion although it has had the authority to do so for the past twenty-five years.
Guam’s constitution, the Organic Act, was flawed from the start because it did not
contain the foundation for a tri-partite system of local government. The only court
specifically created by the Organic Act is the district court of Guam, which does not
have jurisdiction over issues of local law. Under the Organic Act, the Legislature
has plenary authority to establish local courts. Thus, the situation here is that one
branch of government has unfettered control over another. This is the antithesis of
judicial independence. H.R. 521 corrects the Organic Act flaw by properly creating
a tri-lpartite system of local government, where each branch is independent and co-
equal.

In the absence of a constitution, all branches of the government of Guam are
statutorily created. The executive and legislative branches are established by
Federal statute, the Organic Act, and the local judiciary is established by local stat-
ute. To even the playing field and to create three independent branches of govern-
ment, the local court system must be created by Federal statute. This is similar to
the Federal model where one supreme instrument, the United States Constitution,
creates all three branches.

The alternative, to await the enactment of a local constitution, is unacceptable
given the uncertainty that exists between the branches of government and inherent
political disputes. It is necessary that three independent branches be constitu-
tionally created now. H.R. 521 properly creates a tri-partite system of local govern-
ment in our present constitution, the Organic Act.

We must emphasize that judicial independence is gained from the inability of the
other branches to manipulate the internal workings of the judicial branch. This is
not to suggest that the judiciary should be completely immune from appropriate leg-
islation. However, it should be at least as difficult for the Guam Legislature to ma-
nipulate the judiciary as it is for the Rhode Island Legislature to manipulate the
Rhode Island judicial branch, or for the United States Congress to amend laws af-
fecting the authority of the United States Supreme Court. As the case shown in the
answer to question number one illustrates, presently all it takes is eight votes by
the Legislature and attachment of a rider to an important bill to effectuate a change
in the authority and the jurisdiction of the Guam Supreme Court.

We further point out that although Guam does not have a voting representative
in Congress, our interests are represented by Delegate Robert Underwood. Delegate
Underwood is a locally elected official. We are confident in his ability to adequately
protect the interests of the people of Guam.

Question No. 3:
Are you in favor of enacting a constitution for Guam?

Answer:

While a constitution would be ideal, it may not be appropriate for the judiciary
to take a specific position on this issue. It cannot be overlooked, however, that
Guam has had twenty-five years to enact such an instrument, but has yet to do so.
Whatever the founding instrument may be, whether a Federal statute, a common-
wealth act, or a constitution, it should create a tri-partite system of government,
wherein each branch is co-equal and independent to assure a complete system of
checks and balances. Given the current political reality on Guam, the enactment of
a constitution will not occur soon and the establishment of a tri-partite system
should not be delayed as a result.

Question No. 4:

In the Federal system, the U.S. Congress statutorily establishes the Federal
courts (district courts, appellate courts, patent courts, tax courts, etc...). If we take
the model proposed in H.R. 521 (Section 1(a)) to the Federal level, Chief Justice
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Rehnquist, rather than Congress would have the power to unilaterally determine
the structure and division on the court system. Why should we adopt a model for
Guam that we would never adopt at the Federal level?

Answer:

Article III Section 1 of the United States Constitution provides that the judicial
power of the United States is vested in one Supreme Court and in such inferior
courts as the Congress may establish. The goal of H.R. 521 is to parallel the local
system to the Federal model, wherein the judicial power of Guam should be vested
in the Supreme Court of Guam.

The current language of H.R. 521 which deviates from the Federal constitutional
model mirrors Title 7 Guam Code Annotated §2101, which provides “[t]he Supreme
Court of Guam may, by rules of court, create such divisions of the Supreme and Su-
perior Courts as may be desirable....” This section reflects the Legislature’s intent
to defer to the Supreme Court of Guam the authority to determine the structure
and divisions of the local court system. The current language of H.R. 521, which
vests in the Supreme Court of Guam the power to create divisions of the Superior
Court of Guam, reflects the power the Legislature has already conferred to the Su-
preme Court.

The Legislature’s grant of authority to the Supreme Court of Guam in this regard
is not without precedent. The State of Vermont has similarly vested in its Supreme
Court the power to create by judicial rules geographical and functional divisions
within its court system. Vt. Const. chpt. 2, §31. We note, though, that the Vermont
Legislature shares this function.

To the extent that the language of H.R. 521 can also be read as granting the Su-
preme Court of Guam the power to create other local courts, it may have been a
reaction to the Legislature’s stripping of the court’s authority. Admittedly, no other
jurisdiction at the Federal or state level vests within its Supreme Court the power
to create inferior courts. Thus, the amendment to H.R. 521 that I proposed address-
es this matter, deleting this section and simply providing that the Guam Supreme
Court is the highest local court of our territory with the Chief Justice at its head
under a unified judiciary. This is similar to the court structures of the other fifty
states. We only wish to be similarly treated.

If the Committee has any further questions, please do not hesitate to contact me.

Sincerely,

F. PHILIP CARBULLIDO
Chief Justice, Acting

Mr. HAYWORTH. Thank you, Mr. Acting Chief Justice. We appre-
ciate your testimony and what you provided in writing. It goes
without saying, but I will repeat: everyone’s testimony will be made
part of the complete record.

Now, we turn to Presiding Judge Lamorena. Sir, welcome. We
look forward to your testimony.

STATEMENT OF THE HON. ALBERTO C. LAMORENA II1,
PRESIDING JUDGE, SUPERIOR COURT OF GUAM

Judge LAMORENA. Thank you very much, Mr. Chairman, mem-
bers of the Committee. I would like to thank the Committee for in-
viting me to testify on H.R. 521.

The Organic Act of Guam is predicated on the principle that the
United States citizens of Guam should be self-governing in the ad-
ministration of their local civil affairs to the greatest extent pos-
sible, consistent with the current political status of Guam as an un-
incorporated territory.

Congress has shown restraint and declined to intervene in local
affairs, even when requested by parties to the local debate and de-
liberative process unhappy with the results or outcome of the inter-
nal mechanisms of self-government under the Organic Act. The Or-
ganic Act provisions codified at 48 USC 1424, et al., carefully pre-



66

scribes the relationship between the Federal and local courts. In
doing so, Congress clearly and unambiguously and explicitly identi-
fied what matters of judicial administration involve Federal inter-
est and what matters of judicial administration were to be locally
determined and regulated. Thus, Section 1424-1 states clearly that
the organization and operation of the local courts shall be as pre-
scribed by the laws of Guam.

Section 1424-2 addresses in exceedingly precise and exact terms
the manner in which Federal interests would be preserved and pro-
tected during the transitional relations between the local and Fed-
eral courts necessitated by the establishment of the appellate court
in Guam. In doing so, Section 1424-2 carefully preserves local au-
thority under the local courts, respecting what can be referred to
as a bright line between Federal and local law concerning operation
and administration of Federal and local courts respectively.

Under any reasonable and rational standard, this represents a
successful statutory policy to ensure that the exercise by Guam of
its authority to establish the Guam Supreme Court will be man-
aged properly to continue good, orderly relations between the local
and Federal courts. Instead of a reasonable standard, H.R. 521 im-
plicitly declares the Congressional policy embodied in the Organic
Act, including Section 1424-2, a failure.

H.R. 521 is an attempt to enlarge and expand the scope and ex-
tent of Federal interest and the exercise of Federal powers to en-
compass and include matters already determined by Congress to be
local. H.R. 521 proceeds from the false premise that the Guam Su-
preme Court should operate in a political vacuum. Under this bill,
on the issue of defining its powers and role in the lives of the com-
munity it was created to serve, the Supreme Court will only an-
swer to Congress, in which the United States citizens of Guam
have no voting representation.

Even though the Guam Supreme Court is a local court created
under local law, H.R. 521 proposes to isolate and insulate the
Guam Supreme Court from the political and legal processes of the
Organic Act, the very instrumentality through which the will of the
citizenry and the consent of the government are redeemed as to all
local institutions and civil affairs. If the manner in which local law
governs and regulates the administration and operation of the local
courts is so defective, so deficient and so disruptive to good order
as the supporters of H.R. 521 claim, then how is it that the Ninth
Circuit has found that the Supreme Court is functioning in a man-
ner which fully vindicates Federal interest as defined by Congress
in Section 1424-2?

In Section 1424-1, Congress vested in the United States citizens
of Guam and their elected representatives the subject relations be-
tween and among the local courts. That is good policy today, just
as it was when this Committee declined to approve H.R. 2370 after
the hearing conducted on October 29, 1997. My previous testimony
emphasizes the irony of Congressional authorization of a local ap-
pellate court became the pretext for Congress to take back the au-
thority over local court organization it granted to Guam under the
Organic Act. What have we gained if we are empowered to estab-
lish a local appellate court only to be disempowered as to the oper-
ation and administration of the entire local court system itself?
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We believe the Superior Court is best able to determine what is
necessary and proper in order to carry out the court’s responsi-
bility. The Superior Court should be responsible for hiring, pro-
moting, assigning and managing its own personnel as well as pre-
paring its own budget requests. That is why the great majority of
judges of the Superior Court of Guam and the Guam Legislature
support the judicial council model. It creates a check and balance
between the trial court, with a caseload 400 times larger than the
appeals court, and precludes control of the trial courts by a Su-
preme Court that does not understand or have to live with resource
management challenges of the trial court.

The U.S. Supreme Court has recognized that the power to estab-
lish internal structure of local courts is at the heart of self-govern-
ment. In the case of Calder v. Bull, it was noticed that establishing
courts of justice, the appointment of judges and the making of reg-
ulations for the administration of justice within each state accord-
ing to its laws on all subjects not entrusted to the Federal Govern-
ment appears to me to be peculiarly and exclusive the province and
duty of the state legislature.

For these reasons, we oppose H.R. 521 as an attempt to Fed-
eralize the local courts of Guam, which would be a step backwards
from self-government and self-determination. Again, thank you for
the Committee and Mr. Chairman for allowing me the opportunity
to testify before you today.

[The prepared statement of Judge Lamorena follows:]

Statement of Alberto C. Lamorena, IIl, Presiding Judge, Superior Court of
Guam, on H.R. 521

The Organic Act of Guam constitutes a fifty-two year old Federal statutory policy
promulgated and sustained by every Congress for the last five decades. It is predi-
cated on the principle that the U.S. citizens of Guam should be self-governing in
the administration of their local civil affairs to the greatest extent possible, con-
sistent with the current political status of Guam as an unincorporated territory.

Under the Organic Act, Congress has implemented a policy of democratic institu-
tion building, enabling Guam to develop the customs and capacity for internal self-
government. The principal purpose of the Organic Act has been to promote local re-
sponsibility for local affairs, and to prepare the people of Guam for the time when
Guam adopts a local constitution and addresses the question of its future political
status.

Within the framework of the Organic Act, Congress has tended to legislate on
local matters otherwise governed by the Organic Act only to the extent necessary
to bring Guam within national law and policy, or under extraordinary cir-
cumstances. Congress wisely has exercised sparingly its power to legislate solutions
to local problems.

As a general rule Congress has shown prudential restraint and declined to inter-
vene, even when requested by parties to the local political debate and deliberative
process unhappy with the results or outcome of the internal mechanisms of self-gov-
ernment under the Organic Act. Although the U.S. citizens of Guam do not live in
a state of the union and under the protection of the 10th Amendment to the Federal
constitution, the Organic Act and the manner in which Congress has implemented
it are consistent with the principle of reservation of local power and responsibility
over local issues.

This is particularly true with respect to the provisions of the Organic Act which
govern the role of the Federal and local judiciary in Guam. Subchapter IV of the
Organic Act, comprising the provisions codified at 48 U.S.C. 1424, et seq., is a care-
fully prescribed scheme of judicial empowerment which respects the principles of
separation of powers and checks and balances that are the pillars of American con-
stitutional democracy.

In addition to establishing and defining the jurisdiction of the Federal court in
Guam, these provisions governing the judiciary prescribe the relationship between
the Federal and local courts. In doing so, Congress clearly, unambiguously and ex-
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plicitly identified what matters of judicial administration involved Federal interest,
iinddwhat matters of judicial administration were to be locally determined and regu-
ated.

Thus, Section 1424-1 states clearly that the organization and operation of the
local courts shall be as prescribed by the laws of Guam. Nevertheless, Section 1424—
2 also recognizes the unique circumstances surrounding the authorization by Con-
gress for establishment under local law of an appellate court. In this provision Con-
gress addressed in exceedingly precise and exact terms the manner in which Federal
interests would be preserved and protected during the transition in relations be-
tween the local and Federal courts necessitated by the establishment of the appel-
late court in Guam.

Section 1424-2 is an artfully drawn statutory scheme that fully, adequately and
effectively regulates relations between the newly established Supreme Court of
Guam and the Federal courts. As such, it is dispositive with respect to Federal in-
terest arising from the establishment of the local appellate court. There is no failure
to anticipate additional Federal policy matters, no errors or omissions in the legisla-
tive language. Rather, Section 1424-2 carefully preserves local authority over local
courts, respecting what can be referred to as a bright line between Federal and local
lawlconcerning operation and administration of Federal and local courts, respec-
tively.

The best proof of this is the report that the Judicial Council of the Ninth Circuit
submitted to Congress in 2001 as required by Section 1424-2. That report states
that the decisions of the Guam Supreme Court are of comparable quality to deci-
sions of the highest courts of the states in the Ninth Circuit, and “do not compel
additional appellate review beyond that provided for decisions of the state supreme
courts.” This finding by the Judicial Council pursuant to its mandate under Section
1424-2 sets the stage for review of decisions of the Guam Supreme Court by the
U.S. Supreme Court.

This means the transition in relations between the local and Federal courts is
going very well, that Federal interests at stake in the transitional process, as de-
fined by Congress, are being preserved and protected. Under any reasonable and ra-
tional standard, this represents a successful statutory policy to ensure that the exer-
cise by Guam of its authority to establish the Guam Supreme Court would be man-
aged properly to continue good order in relations between the local and Federal
courts.

Instead of a reasonable standard, H.R. 521 implicitly declares the Congressional
policy embodied in Section 1424-2 a failure. It is an assault on the carefully pre-
scribed scheme determined by Congress for the very purposes of protecting Federal
interests without intruding upon local authority over local courts. H.R. 521 is an
attempt to enlarge and expand the scope and extent of Federal interests and the
exercise of Federal powers to encompass and include matters already determined by
Congress to be local.

H.R. 521 proceeds form the false premise that the Supreme Court of Guam
should operate in a political vacuum. Under this bill, on the issue of defining its
own powers and role in the lives of the community it was created to serve, the Su-
preme Court will answer only to a Congress in which the U.S. citizens of Guam
have no voting representation.

Even though the Guam Supreme Court is a local court created under local law,
H.R. 521 proposes to isolate and insulate the Guam Supreme Court from the polit-
ical and legal processes of the Organic Act, the very instrumentality through which
the will of the citizenry and the consent of the governed are redeemed as to all local
institutions and civil affairs.

Again, the best proof that this in not warranted, that it is an invasion of already
limited local self-government, is the report of the Judicial Council of the Ninth Cir-
cuit. For if the manner in which local law governs and regulates the administration
and operation of the local courts is so defective, so deficient and so disruptive to
good order as the supporters of H.R. 521 claim, then how is that the Ninth Circuit
has found that the Supreme Court is functioning in a manner which fully vindicates
Federal interests as defined by Congress in Section 142427

If the independence of the Guam Supreme Court were being usurped, if the new
court were institutionally dysfunctional, then perhaps Federal interests beyond
those identified in Section 1424—2 might need to be addressed by further legislation.
Similarly, if local political debate, legislative proceedings, as well as executive meas-
ures, were producing a crisis in the administration of justice in Guam for which
there were no local remedy, then perhaps there would be a more compelling reason
for this Committee to be considering this bill.

But the local political process under the Organic Act is the mechanism Congress
created to address the subject matter of H.R. 521. The fact that it may take time
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for that democratic process to play itself out is not a reason for Congress to return
Guam to an earlier stage in the evolution of self-government by imposing a Federal
solution. Indeed, resolving this issue locally, debating its merits, is part of the proc-
ess through which Guam is preparing itself for eventual constitutional self-govern-
ment and political status resolution.

H.R. 521 is an assault therefore, on democratic self-government and progress to-
ward political status resolution through self-determination. The fact that local legis-
lation addressing these local issues has been swept up in litigation having nothing
to do with the subject matter of H.R. 521 is irrelevant. So the real question before
us is whether there is a legitimate and compelling Federal interest that is being put
at risk because Guam law, not Federal law, governs the operation and administra-
tion of the local courts?

The record before this Committee and Congress on this matter was complete after
the hearing held in 1997 on H.R. 2370. The primary difference between -cir-
cumstances at that time and the present is that the Ninth Circuit has confirmed
that the Guam Supreme Court is ahead of the schedule many observers may have
predicted in becoming the fully functional local high court of Guam that we all have
envisioned for so many years.

The fact that the Ninth Circuit Judicial Council or other national or state organi-
zations may have opinions about local court administration is well and good. How-
ever, under Section 1424-2, Congress did not empower the Ninth Circuit Judicial
Council or any other organization to exercise an official responsibility in this matter.
Rather, Congress defined the central role of the Ninth Circuit Judicial Council to
reporting its findings on certain matters concerning relations between the local and
Federal courts.

In contrast, under Section 1424-1, Congress vested in the U.S. citizens of Guam
and their elected representatives the subject of relations between and among the
local courts. That is good policy today, just as it was when this Committee declined
to approve H.R. 2370 after the hearing conducted on October 29, 1997.

In my testimony at that time I pointed out that throughout U.S. history Congress
has left the formation of the internal organizational structure of local court systems
to the local political process in the states and the territories. These are issues that
properly are determined under state and territorial constitutions or statutes.

My previous testimony also emphasized the irony if Congressional authorization
of a local appellate court became the pretext for Congress to take back the authority
over local court organization it granted to Guam under the Organic Act. What have
we gained if we are empowered to establish a local appellate court, only to be
disempowered as to the operation and administration of the entire local court sys-
tem itself?

The U.S. Supreme Court has recognized that the power to establish internal
structure of local courts is at the heart of local self-government. In the case of
Calder v. Bull (1798), it was noted that “Establishing of courts of justice, the ap-
pointment of judges, and the making of regulations for the administration of justice,
within each state, according to its laws, on all subjects not entrusted to the Federal
Government, appears to me to be the peculiar and exclusive province and duty, of
the state legislature”.

The fact that Guam is a territory and not a state is not a reason, or an excuse,
to Federalize the administration of local courts. The mere fact that there is a robust
debate in the local political process over how the local courts should be organized
at this juncture in Guam’s history is not an intrusion on judicial functions. Dif-
ferences of philosophy among members of the Judicial Council of Guam do not
threaten the independence of the judiciary.

The claim we have heard about the present local law being a threat to the inde-
pendence of the judiciary is not a responsible way to frame this discussion. The law-
making process through which the local community organizes its courts is political,
but that does not invade the adjudicative function. The Guam Legislature has a
duty to organize the local courts as it deems best, and doing so is no more an inter-
ference with the courts than the process for confirming judges.

Indeed, H.R. 521 is the real threat to the independence of the local judiciary. For
in creating the Supreme Court the Guam Legislature reaffirmed the existence of the
Judicial Council, a policy-making body since 1950. As in many other court jurisdic-
tions in the United States, the administration of the court system is delegated to
the Judicial Council. On Guam, the Council is made up of Representatives from the
Supreme Court, the Superior Court, the Attorney General, and the Chairperson of
the Legislature’s Committee on Judiciary.

Similarly, in California, a judicial council made up of members of different courts,
the state legislature, and the community oversees the administration of courts, set-
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ting policies for a court system that handles one of the largest caseloads in the na-
tion. Somehow the independence of that judiciary has not been usurped.

Likewise, in Utah and in the District of Columbia (also under Congressional con-
trol without 10th Amendment protection) a judicial council model is in place. I am
told that in D.C. the trial and appeals courts are managed separately by the council.

On Guam the justices and judges are appointed by the Governor and confirmed
by the legislature. We believe that the Superior Court is best able to determine
what is necessary and proper in order to carry out the court’s responsibilities. The
Superior Court should be responsible for hiring, promoting, assigning and managing
its own personnel, as well as preparing its own budget requests.

That is why the judges of the Superior Court and the Guam Legislature support
the judicial council model. It creates a check and balance between the trial court
with a caseload 400 times larger than the appeals court, and precludes control of
the trial courts by a Supreme Court that does not understand or have to live with
resource management challenges of the trial court.

In closing, I would like to return to the first point I made, which is that the Or-
ganic Act did not give control of the local judiciary to the local government by acci-
dent, or unintentionally. U.S. Senate report 2109 from the Committee on Interior
and Insular Affairs described the charter for local self-government as follows: “This
bill is reported in the belief that the time has come for the Congress to pass an or-
ganic act permitting the people of Guam to govern themselves. It establishes demo-
cratic local government for the island and guarantees human freedom under the au-
thority of Congress,...a bill of rights is provided, a representative local government
in the American tradition, an independent judiciary administering a system of law
based on local needs and traditions, all within the American framework of funda-
mental fairness and equality.”

Attached to this testimony is the response of the Superior Court of Guam regard-
ing the report of the Ninth Circuit Judicial Council on the Supreme Court of Guam
pursuant to 48 U.S.C. 1424-2. This document was transmitted to the Chairman of
this Committee on November 30, 2001.

H’%‘{hank you for the opportunity to submit this written testimony in opposition to

.R. 521.

SUPERIOR COURT OF GUAM

COMMENTS AND ANALYSIS REGARDING THE REPORT OF THE
PACIFIC ISLANDS COMMITTEE

JUDICAL COUNCIL OF THE NINTH CIRCUIT
PREPARED PURSUANT TO TITLE 48, SECTION 1424—2, UNITED STATES CODE

On April 13, 2001, the Presiding Judge of the Superior Court of Guam was noti-
fied by the Chairman of the Pacific Islands Committee of the Judicial Council of the
Ninth Circuit that its Report on the Supreme Court of Guam has been approved
by the Council and transmitted to Congress in accordance with Title 48, section
1424-2 of the United States Code.

It is historic that the Council states at page 24 in Part IX that opinions of the
Supreme Court of Guam are of sufficient quality that, “...they do not compel addi-
tional appellate review beyond that provided for decisions of state supreme courts.”
This recognizes that decisions by the territorial supreme court are “comparable” to
decisions by the highest courts of other states in the Ninth Circuit, and sets the
stage for direct review by the Supreme Court of the United States from final deci-
sions of the Supreme Court of Guam.

It also is significant that Paragraph 8 in Part IX of the report calls upon the U.S.
Congress to consider early termination of certiorari review by the Court of Appeals
for the Ninth Circuit. This would accelerate state-like treatment for decisions by the
local supreme court, as a judicial body operating under the laws of Guam.

The findings and conclusions referred to above, based on the quality of judicial
decisions by the local supreme court, are matters clearly within the cognizance of
the Council given its task of reporting to Congress as charged under Title 48, sec-
tion 1424-2 of the United States Code. The Committee also comments on issues re-
lating to judicial administration of local courts other than the Supreme Court. With-
in the framework of applicable Federal law, these matters involving administration
of other local courts clearly remain within the cognizance of the legislative, execu-
tive and judicial branches of the local territorial government.

Unfortunately, the Council’s comments on local court administration go beyond
assessment of the quality of decisions rendered by the Supreme Court. Instead, the
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Council has entered into the matter of local court administration even though it is
an issue of local self-government under the Organic Act, and notwithstanding the
deference of Congress to the local political process on this very matter.

For example, Part V of the Committee’s report contains a discussion of the rela-
tionship between the Supreme Court of Guam and the other two branches of the
local government, followed by the discussion in Part VI regarding relations with the
Superior Court of Guam. Understandably given the actual purpose and scope of the
report, these parts of the Committee’s discussion describe some but not all of the
legal and political nuances of the difficult history of efforts to establish a local su-
preme court in Guam.

While the discussion of local court administration policy in the report is insightful,
regrettably both the nuances and insights in earlier parts of the report are lost in
the summarization contained in Paragraph 7 of Part IX. Without duplicating here
views previously presented in the already extensive record regarding local judicial
administration now before the local and Federal courts, as well as the political
branches of the both the local and Federal Governments, there are a few observa-
tions that should be made regarding Paragraph 7, which appears at page 26 of the
Committee’s report as follows:

“7. An inordinate amount of time and effort is being expended on many
fronts in attempting to resolve the issue of judicial administration of the
Guam courts. Certainly, the perception, and perhaps the reality, is that ju-
dicial administration in Guam has become politicized. This situation has
not helped the institution of the Supreme Court grow as it should. The judi-
ciary should consider examining alternative models with shared responsi-
bility which can begin on a very limited basis and grow over a period of
time as the judges and justices desire.”

A cursory reading of the Paragraph 7 might lead anyone not well informed about
the evolution of local and Federal law concerning the administration of courts in
Guam to conclusions that contradict those actual findings of the Council that are
directly relevant to its mandate under Title 48, section 1424-2. Specifically, Para-
graph 7 could lead many readers to believe the Committee found that local politics
relating to court administration are encumbering the development, in the words of
the Council’s mandate from Congress, “...of institutional traditions to justify direct
review by the Supreme Court of the United States” from decisions by the Supreme
Court of Guam.

To avoid this misreading of Paragraph 7, it is important to recognize that the
Council has found the Supreme Court of Guam to be functioning well enough for
its rulings to receive state-like treatment even earlier than Congress has provided
in the Federal statute defining the Council’s role and the scope of the report. While
it may be true as stated in the vague terms of Paragraph 7 that the debate over
its relations with other local courts may not have “helped” the Supreme Court of
Guam to develop its institutional traditions, that is not what the Council was asked
by Congress to address.

Rather, consistent with its actual mandate from Congress the Council’s report
concludes that decisions of the Supreme Court of Guam are sufficiently “comparable
to opinions of the supreme courts of the states in Ninth Circuit” that Congress
should consider authorizing direct review of the territorial court’s decisions by the
U.S. Supreme Court.” The clear result is that the debate over local court adminis-
tration policy has not prevented the Supreme Court of Guam from developing the
institutional traditions Congress necessary to its qualification for state-like treat-
ment in the Federal judiciary appellate process.

In this context, it would have been more accurate if Paragraph 7 had noted that
the Supreme Court is functioning as intended by Congress notwithstanding the de-
bates which have taken place in the local legislative process regarding administra-
tion of courts in Guam. The fact that there is a debate over local policy on court
administration, as a matter that Congress has vested in the political branches of
the local government, does not mean that the orderly administration of justice has
been “politicized” in a manner or to an extent that it has interfered with the ability
of the Supreme Court of Guam to develop and define its role in the local legal and
political process.

While it may be true that officials in all three branches of the local government
have staked out differing positions on judicial administration issues, and, as we in-
variably find when comparable issues arise at the Federal level, the political parties
tend to support the official policy positions staked out by officials who represent
their party interests in the political arena. That is the essential nature of self-gov-
ernment and rule of law in an ordered but also pluralistic political system.

There is no way the Supreme Court of Guam can or should operate in a political
vacuum free of a legitimate policy debate over its operations in the political
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branches of the local government. As long as the independence of the judiciary in
performing its judicial duties and role in the governmental system is not under-
mined, policy regarding court administration is a legitimate subject of legislative de-
liberations.

The fact that a political process has ensued and resulted in the current policy
under local law with respect to administration of other local courts, at the same
time the Supreme Court of Guam has been organizing and developing its jurispru-
dence, is entirely logical and fitting. This is especially true considering that the Su-
perior Court of Guam has been functioning effectively for decades while the Federal
political and judicial branches wrangled over the parameters for establishing the
local Supreme Court in the first place.

That long and twisted history of the local high court’s establishment was far more
“politicized” in Congress, as well as the local legislature, than the more recent de-
bate over its relationship with the local Superior Court of Guam. The political de-
bate in at the Federal level has been the principle challenge faced in instituting the
local Supreme Court, and in its development of institution traditions required for
state-like treatment.

As to how “politicized” the local system for court administration has become, the
Committee’s report as approved by the Council notes that the Republican controlled
legislature and the Superior Court bench have been supportive of the development
of the institutional traditions of the Supreme Court of Guam in accordance with ap-
plicable Federal and local laws establishing the court. In addition, at Part VIII, page
22, the Council’s report notes that in the Council’s meetings with Superior Court
jéldges, “There was unanimous rejection of the idea of eliminating the Supreme

ourt.”

In Part V at page 17, the report states that, “In meeting with the Senate Judici-
ary Committee’the Subcommittee observed no indication that legislation might be
introduced to eliminate the Supreme Court. Indeed, there appears to be general
agreement that on issues of law, the Supreme Court is supreme.” Thus, as to mat-
ters of substance and primacy of the local supreme court on matters of law, the local
system of self-government is not politicized in a way that is impeding the court’s
progress.

Those unhappy with current local law and policy regarding judicial administration
assert that budget execution and information system management. This is not a
compelling reason for local political brinkmanship over court administration, much
less Congressional intervention.

Unless the Legislature of Guam alters current law, the proposals to end decades
of continuity in court operations in Guam in favor a of new order probably would
better be the subject of deliberations and debate in the context of Guam’s quest for
a greater degree of self-government. For example, at such time as a constitutional
convention is convened to replace the Organic Act structure for self-government
with a commonwealth structure under a locally adopted constitution, the framers
of a new charter for local self-government presumably would want to address the
questi(()in of whether the existing court system should be preserved, modified or reor-
ganized.

Thus, in the absence of local legislature action, the course most consistent with
current Federal policy is to leave the present court system as it is, until a local con-
stitution is adopted. This is especially true since Congress authorized state-like self-
government under a locally adopted constitution under the terms of P.L. 95-584
two decades ago. It is through formulation of a local constitution that the reconcili-
ation of competing institutional legacies in the structure of local self-government, in-
cluding elimination of anomalies in structure of all three branches of the local gov-
ernment under the Organic Act, can be accomplished in a democratic and delibera-
tive process.

That is why on June 17, 1998, the Chairman of the House Resources Committee,
one of the two committees of jurisdiction over this matter to which the Council must
submit its report under Title 48, section 1424-2 of the United States Code, made
the following statement in opposition to H.R. 2370, Delegate Underwood’s proposed
legislation to preclude local self-determination in Guam of policies for administra-
tion of Guam’s local courts:

“...currently there is no compelling Federal reason for Congress to regulate
the administrative operations of Guam’s courts in order to promote Federal
interests. Indeed, the greater Federal interest at this time is to promote
local self-determination and self-government over Guam’s internal affairs.
Guam already has the tools of self- determination which augment the Or-
ganic Act and empower the residents of the territory to reform the local ju-
diciary though adoption of a local constitution. Under Public Law 95-584,
a constitution could establish the Commonwealth of Guam and enable the
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United States citizens of Guam and an internally self-governing body politic
to exercise self-determination in local affairs...” Letter from Don Young,
Chairman, Committee on Resources, U.S. House of Representatives, to
Mark Charfauros, 24th Guam Legislature.

The argument against employing the P.L. 95-548 procedure for reform of the
local government structure, used over the years by those who misconceived the proc-
ess of self-determination for Guam under U.S. and international law, was that adop-
tion of a local constitution would be used as an excuse by Congress to defer further
self-determination on the ultimate status of Guam.

In this regard, it should be noted that October 13, 1998, the U.S. House of Rep-
resentatives adopted House Resolution 494, expressly stating that, “Congress has
continued to enact measures to address the various aspirations of the people of
Guam, while considering legislative approaches to advance self-government without
precluding Guam’s further right to self-determination.” In explaining the resolution
to the House before it was adopted, Resources Committee Chairman Don Young
made the following statement on the floor of the House that is now part of the legis-
lative history of resolution 494:

“Today, while the people of Guam continue their quest for increased self-
government within the United States community, they can be assured that
the adoption of a constitution as authorized by Congress will not prejudice
or preclude their right of self-determination and the fundamental right to
seek a change in their political status in the future.”

The significance of the preceding discussion of Guam’s local court structure is
plain. The question of local court administration has been “politicized” by those who
do not accept the outcome of the local process of self-government and want Congress
to intervene to unilaterally alter the court system under the Organic Act, and there-
by preempt determination of the future court system under a locally adopted con-
stitution.

This would ignore that fact that Congress has authorized adoption of a local con-
stitution that would resolve all organic issues that the existing governing system
under the Organic Act has not addressed. Whether adoption of a local constitution
would confirm or reform the current system of judicial administration would then
be determined democratically.

If Congress is going to do anything more than it has already done by declining
to intervene in this matter under the Organic Act, and by authorizing a local con-
stitution, it should perhaps continue to sustain a policy of continuity in local court
structure until a locally adopted constitution becomes the vehicle for a more perma-
nent determination of this issue.

Thus, the Committee’s report, as now adopted by the Council, is directly on point
in concluding, as noted above, that there is no issue of politicization of the process
for development by the Supreme Court of Guam of institutional traditions to justify
state-like treatment of the court’s rulings. That was, after all, the subject on which
the Council was directed by Congress to report, and as the report states regarding
the politicized debate among local political factions in Part V, at page 18, “the divi-
sion is over administrative control.”

The Committee’s report as adopted by the Council then goes on to discuss the
three options for resolving the question of court administration:

¢ Allow the judicial administration system established through the local political
process to continue;

¢ Amend the Organic Act to transfer effective control over administration of all
courts to the Supreme Court of Guam;

« Establish a consultative process through which the justices and judges of the
Supreme Court of Guam and the Superior Court agree on arrangements to
share administrative functions in order to create a blended system of judicial
administration, integrating operations where possible and preserving separate
administration where necessary.

While neither illogical nor without precedent as a model for court administration,
the “third path” of partial integration faces one very serious and possibly fatal ob-
stacle. For it contradicts the one element of Paragraph 7 with which all concerned
with this entire matter must agree:

“An inordinate amount of time and effort is being expended on many fronts
in attempting to resolve the issue of judicial administration of the Guam
courts.”

By every standard of measurement, the cost of the effort to end continuity and
impose a new order through highly politicized initiatives has been too high. The
ability to work toward local consensus has been undermined by the attempt of those
unwilling to accept the outcome of local self-government to orchestrate the imposi-
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tion of a result through high profile political tactics not normally associated with
the issue of judicial administration.

To avoid a situation in which the performance of Guam’s courts may be impaired
by expenditure of time and effort addressing proposals for change of the current sys-
tem of court administration, perhaps the best course for now is to operate as effec-
tively as possible under the existing system. That may have to do until a consult-
ative process can be established free of controversial proposals and high-pressure
tactics.

[A letter and responses to questions submitted for the record by
Mr. Lamorena follow:]

Honorable Congressman James V. Hansen
Chairman

Committee on Resources

Office of native and Insular Affairs

U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Hansen,

I wish to thank you for the opportunity to testify before the Committee on Re-
sources on Wednesday May 8, 2002 with regards to H.R. 521. Your efforts to allow
the various views on Guam of an issue effecting Guam’s people speaks well of you
as Chairman and the Committee on Resources as a whole. I wish to thank you and
all the members and I was certainly honored to participate and present my testi-
mony.

I am writing in response to your letter of May 14, 2002 requesting a response to
four additional questions the Committee had. I have attached my responses. I hope
they prove of some assistance to the members as they deliberate on H.R.521.

Once again, on behalf of myself and the Superior Court of Guam, my sincerest
dunkalo si Yu'os maase and thank you.

ALBERTO C. LAMORENA III

Response to questions submitted for the record by Presiding Judge Alberto
C. Lamorena III

Committee Question on H.R. 521: “Do the three branches of the Govern-
ment of Guam have the legal authority and governmental power to re-
solve the problems that have arisen over administration of the local
courts?

Presiding Judge Alberto C. Lamorena III response:

Yes. It is important to recognize that the Organic Act was approved by a Congress
in which the U.S. citizens of Guam do not have voting representation, and signed
into law by a President chosen in a national election without participation by the
U.S. citizens of Guam. As such, at both the Federal and local level, the Organic Act
itself neither results from or by its nature implements the principle of government
by consent.

1950 was the year Congress authorized adoption of a local constitution in Puerto
Rico. In the case of Guam, Congress did not authorize a local constitution until
1976. Thus, the Guam Organic Act of 1950 represents a statutory policy to imple-
ment a more limited form of local self-government for Guam than for Puerto Rico,
as an interim step until adoption of a local constitution was deemed appropriate and
authorized by Congress.

However, the Organic Act does create a system of limited local self-government
that allows government by consent as to local law. In order to make this step for-
ward in the development of local government possible, Congress had to establish the
political branches of government required to legislate and create a body of local stat-
utory law with the consent of the governed. This is the most Congress could do to
promote local self-government in the absence of a local constitution.

Recognizing that the citizens of Guam were not empowered by the Organic Act
to establish by consent of the governed a “republican form of government” with “sep-
arate and co-equal branches,” Congress determined to limit its exercise of plenary
power to the two political branches of government, and allows establishment of the
local courts by consent of the government under local law.
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In this manner Congress committed the statutory establishment and regulation
of the local judiciary to the people of Guam. Congress revisited this subject in order
to authorize the establishment and regulation of the Guam Supreme Court under
48 U.S.C. 1424-1.

At no point since 1950 has Congress provided that these matters are committed
to the process of local self-government only unless and until there is a serious polit-
ical debate over an issue of local statutory policy between opposing factions in the
local legislature. To the contrary, it has been the 50-year policy of Congress to allow
local issues to be determined locally unless and until Federal interests compelled
Congress to alter the Organic Act or local law.

Thus, the two political branches of the local government have the legal authority
to establish and regulate the courts, and at this time the local courts have the legal
authority to exercise the jurisdiction vested in them by local law. Since there is no
constitutional form of local government creating separate and co-equal branches of
government with consent of the governed, it is sophistry to argue that the Organic
Act can be altered to establish the equivalent of a local constitutional system by
edict of Congress.

Committee Question on H.R. 521: Can this problem be resolved without
Congress Intervening?

Presiding Judge Alberto C. Lamorena III response:

Yes. The issues discussed at the hearing can and should be resolved at the local
level without Congressional intervention.

The are two kinds of courts: constitutional and statutory. The existence and func-
tions of a constitutional court cannot be regulated by the political branches of the
government except as provided under the constitution itself. A statutory court is a
creature of statute and subject to statutory regulation.

In his testimony before the Committee, the Chief Justice of the Guam Supreme
Court suggested that it was an intolerable infringement on judicial independence for
the local legislature to have the power to establish, regulate or terminate the func-
tions of the court. Yet, as a statutory court the Supreme Court of Guam necessarily
and by definition must be subject to the powers of both Congress and/or the local
legislature.

The only Federal judges whose courts cannot be abolished by the Congress are
the nine members of the U.S. Supreme Court. All other Federal judges, including
those to whom decisions of the Guam Supreme Court can be appealed, carry out
their duties independently while subject to the very legislative power that Guam’s
Supreme Court Chief Justice finds intolerable. That is the nature of a statutory ju-
dicial system as opposed to a constitutional court.

Thus, the question that should have been addressed at the hearing on H.R, 521
is this: Of the two legislative bodies with the power to regulate the Supreme Court
of Guam, which should determine the policy for administration of the local courts
and the relations between the Superior Court of Guam and the Supreme Court?

Should it be the Congress in which the citizens of Guam are not represented? Or,
should it be the local legislature in which they citizens have voting representation?

Obviously, as long as Guam remains a territory, Congress retains plenary author-
ity over the form of government in the territory. However, the question at hand is
whether Congress or the local legislature should prescribe statutory policy for oper-
ation of statutory courts.

The Chief Justice of the Guam Supreme Court made it clear in his testimony be-
fore the Committee that he would rather entrust statutory policy-making over
Guam’s local courts to the Congress than to the people of the community which the
court serves. This is nothing less than an invitation to Congress to take back control
of a subject of statutory policy that Congress had transferred to the local level.

The Supreme Court Chief Justice’s testimony does not call for an end of statutory
control by a legislative body of the Supreme Court. H.R. 521 does not end the power
of a legislative body to abolish the Supreme Court. Rather, the position of the Chief
Justice and the bill itself is simply that Congress should be the legislative body with
that power, instead of the local legislature.

In other words, the sponsor of the bill, Mr. Underwood, and the Chief Justice,
trust a Congress in which the people of Guam are not truly or meaningfully rep-
resented more than they do the local legislature in which the people in Guam have
voting representation. If that is their position, fine.

Why don’t they just come out and say so, instead of distracting attention from the
real issues by talking about separation of powers and co-equal branches of govern-
ment, W};ich can only be created with the consent of the governed under a local con-
stitution?
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Thus, all the rhetoric in the hearing about republican form of government and
separate and co-equal branches of government was misplaced and misleading.
H.R. 521 will not create a republican form of government with three co-equal
branches. It will take the one branch of the local government over which the people
have control and the power of consent and make it more like the two other branches
of the government that were created by Congress without the consent of the gov-
erned. That is a step backward not forward for self-government.

If there real intention were to create a local Supreme Court that was not subject
to regulation by the local legislature, the way to do that is to establish local con-
stitutional self-government under a structure consented to by the people, and which
includes co-equal branches of government with limited powers.

Committee Questions 3 & 4 on H.R. 521: “What is the basic difference be-
tween a Supreme Court having sole control over the administration of
both courts versus a Judicial Council having the same powers?”

“In the Federal system, the U.S. Congress statutorily establishes the
Federal courts (district courts, appellate courts, patent courts, tax
courts etc”). If we take the model proposed in H.R.521 (Section 1 (a))
to the Federal level, Chief Justice Rehnquist, rather than Congress
would have the power to unilaterally determine the structure and divi-
sion in the court system. Why should we adopt a model for Guam that
we would never adopt at the Federal level?”

Presiding Judge Alberto C. Lamorena III response:

H.R. 521 gives the Guam Supreme Court powers that the U.S. Supreme Court
does not have in the Federal judicial system. That includes the power to create
lower courts by rule of the Chief Justice, and to define by fiat the divisions and
functions of the lower courts.

The creation of courts is a legislative function, and the establishment of court poli-
cies for administration of the judiciary and relations between local courts, to the ex-
tent not prescribed by statute, is a matter that can best be managed under the Judi-
cial Council model. The local legislature, not Congress, should provide the statutory
policy governing these matters.

Unless Congress is willing to cede its statutory power over creation of Federal
courts, it should not take that power away from the Guam Legislature.

Mr. HAYWORTH. And we thank you, Judge Lamorena.

Let me begin the questions. Let us go to Secretary Kearney first
from the Department of the Interior.

Mr. Deputy Assistant Secretary, which does the administration
believe is the better way for Guam to improve the structure of local
self-government? Is it for Congress to continually attempt to per-
fect the Guam Organic Act or for the people of Guam to enact a
local constitution?

Mr. KEARNEY. Well there has been at least one effort some years
ago by local effort to address the constitutional matter, and that
was—while I am not familiar with all of the particular details was
attempted to be addressed and was addressed unsuccessfully. So
there is some question about the extent to which that could be a
successful way to achieve it. Congress has plenary oversight re-
sponsibility in this area, so it is certainly reasonable and prudent
for the Congress to review this matter.

I do not have a position one way or the other on which way is
the best to proceed.

Justice CARBULLIDO. Mr. Chairman, may I add to that response?

Mr. HAYWORTH. Certainly, sir.

Justice CARBULLIDO. Thank you, Mr. Chairman.

Obviously, if we could put this in our constitution, that is the
route to go. However, it has been 25 years since the Guam Govern-
ment has been given the authority to write its constitution, and the
very elected leaders who are suggesting that maybe this is some-



77

thing that should be included in the constitution have taken the
position that we should not write a constitution until such time as
the Federal-territorial relationship has been defined. It has been 25
years since they have been working on that, and we do not think
that it would be wise to wait another 25 years before we can deter-
mine this should be put in the constitution.

And so, the Organic Act of Guam is Guam’s constitution today,
and this is exactly what is being asked, that we change Guam’s
constitution and put the judiciary on equal footing with the execu-
tive and legislative branch. That is all that is being asked today.

Mr. HAYWORTH. Judge Lamorena, would you like to weigh in on
this?

Judge LAMORENA. The people of Guam have had the opportunity
to create its own constitution, and I support that effort in creating
its own constitution. I believe that the people of Guam in creating
their own constitution do not abrogate their possibility with chang-
ing their political status with the United States. I do not think
they are totally mutually exclusive. The constitution is essential,
because the constitution is a document in which the governed set
up parameters on how they are to be governed.

The Organic Act, yes, is considered the constitution of Guam, but
it is still a Federal statute, and it can be changed by representa-
tives who do not live on Guam. That is why I feel that any changes
within the law should be given the opportunity for the people of
Guam make those changes. And the Congress did that when Con-
gressman Won Pat passed—the late Congressman Won Pat—
passed legislation giving the people of Guam the authority to create
the Guam appellate court system.

And with that, the Congress had great ability and confidence in
the people of Guam to create their own self-governing body. And
I would like Congress to keep going in that direction. In fact, re-
cently, Congress passed a law authorizing the people of Guam to
empower them to pass legislation to determine how their attorney
general should be elected. The people of Guam, through their Leg-
islature, have made the attorney general’s position now an elected
position. But they did not tell the people of Guam, like they are
now doing with this legislation, this is what you should do. This
is what you are ordered to do. They told the people of Guam we
are giving you the enabling legislation to do what you think is
right for you. And that is all we asked, and I think the members
of the Legislature asked that, and the people have Guam have that
to respect their decisions as people living in Guam.

Mr. HAYWORTH. Thank you, Judge.

The Chair would ask the indulgence of the other members, and
I understand our friend who is the principal sponsor, the gen-
tleman from Guam, has a statement and, if he so desires, after
that statement, to ask a couple of questions.

STATEMENT OF HON. ROBERT UNDERWOOD, A DELEGATE IN
CONGRESS FROM THE TERRITORY OF GUAM

Mr. UNDERWOOD. Well, thank you very much, Mr. Chairman,
and I had an opening statement, and I will not belabor it. I will
just ask that it be introduced into the record.

The CHAIRMAN. Without objection.
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[The prepared statement of Mr. Underwood follows:]

Statement of The Honorable Robert A. Underwood, a Delegate in Congress
from Guam

Mr. Chairman, thank you for holding today’s hearing on H.R. 521, legislation im-
portant to the people and Territory of Guam. I would also like to thank the Ranking
Member, Congressman Nick Rahall, for his continued support of the territories, and
welcome two of our witnesses who have traveled a long way from Guam to testify.
A warm Hafa Adai to the Honorable Philip Carbullido, Acting Chief Justice of the
Supreme Court Guam and the Honorable Alberto Lamorena III, Presiding Judge of
the Superior Court of Guam.

H.R. 521 seeks to amend the Organic Act of Guam for the purposes of clarifying
Guam’s judicial structure, both judicially and administratively. Currently, the Or-
ganic Act of Guam delineates the inherent powers of the legislative and executive
branches of the Government of Guam. My bill would establish the local court sys-
tem, including the Supreme Court of Guam, as a co-equal branch of the Government
of Guam and place the judiciary on equal footing with Guam’s legislative and execu-
tive branches of government.

I am certain that today’s witnesses, as well as the abundance of written testimony
that have been submitted for the hearing record, will provide the Committee with
ample views on the merits of this legislation. The issue is not new. It is not par-
tisan. It is not a matter of the Federal Government interfering with or taking over
a local issue. It is a matter of whether Guam’s judicial system should be subordinate
to another branch of government, in this case the Guam Legislature, and whether
Guam’s judicial system should be treated any differently than the majority of judi-
cial systems that exist across our nation, as an independent judicial branch. It has
been brought to my attention that there needs to be clarification that the U.S. Dis-
trict of Court in Guam will not be affected by this legislation and I agree that we
should do that.

I am proud that in the latest review of the Supreme Court of Guam by the Pacific
Islands Committee of the Judicial Council of the 9th Circuit, whose review was au-
thorized by Congress, the Committee has acknowledged that Guam’s Supreme Court
has done a good job by developing sufficient institutional traditions and rendering
quality opinions that is generally well done and comparable to opinions fo the su-
preme courts of the states in the Ninth Circuit. Most notable, however, is that while
the Committee has acknowledged that the Supreme Court has become a mark of
pride in Guam, it has concluded that an inordinate amount of time and effort is
being expended on many fronts in attempting to resolve the issue of judicial admin-
istration of the Guam courts. The Committee stated that “the perception, and per-
haps the reality, is that judicial administration in Guam has become politicized.
This situation has not helped the institution of the Supreme Court grow as it
should.” T believe that my legislation directly addresses this legitimate concern.

Mr. Chairman, our forefathers, the architects of the U.S. Constitution, had the
foresight to establish an institutional mechanism that would protect this great na-
tion from potential emergence of an autocratic regime. This mechanism, embodied
in the Constitution is the construction of a democratic form of government of three
separate but equal branches, each holding exclusive authority over the process of
any given policy. This doctrine of separation of powers is the fundamental principle
of this great nation and has since laid the foundation for the democratic system of
government we now enjoy. The underlying feature of this system is that of checks
and balances within the three branches that would ensure the integrity of each
branch. The passage of this legislation would solidify the structure of Guam’s judici-
ary and ensure its status as a separate and coordinate branch of government. It
would define the Supreme Court’s authority as the supreme court of origin and allay
the danger in allowing one branch of government to determine the existence of an-
other. This legislation is the work of many years of input from the people of Guam.
It has been a long and laborious process and it is time a legitimate and separate
branch of government, our judiciary, be afforded the people of Guam.

I am pleased that the Administration has no objection to the enactment of
H.R. 521, and I commend the Interior Department for continuing to realize the im-
portance of this legislation. I am also pleased by the support for the bill by the Con-
ference of Chief Justices, Guam’s Governor Carl T. C. Gutierrez, Guam’s Lt. Gov-
ernor Madeleine Z. Bordallo, Acting Chief Justice Philip Carbullido, the Guam Bar
Association and individual attorneys on Guam, various members of the Guam Legis-
lature, and other interested individuals. Guam’s Pacific Daily News also supports
H.R. 521 and has called on Guam’s island government, business and community
leaders to come together to support the measure. The PDN says “If we claim to be
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a true democracy, we must work to make all three branches of government equal
and distinctly separate.”

I am hopeful that Committee Members will also recognize the need for this legis-
lation and I look forward to hearing from today’s witnesses.

Mr. UNDERWOOD. And I also ask that all of the other statements
that have been submitted will be entered into the record.

Mr. HAYWORTH. Absolutely.

[The prepared statement of Speaker Hastert follows:]

Statement of The Honorable J. Dennis Hastert, Speaker,
U.S. House of Representatives

Thank you Mr. Chairman for the opportunity to provide testimony to the Com-
mittee on H.R. 791. As you are well aware, my colleague from Illinois, Congressman
Tim Johnson, introduced this legislation and I am an original cosponsor. I appre-
ciate the Committee’s recognition of the importance of this issue and thank you for
holding today’s hearing.

Several years ago, representatives of the Miami Tribe of Oklahoma and the Ot-
tawa Tribe of Oklahoma filed claims to tribal land in Illinois. Of this land, the Ot-
tawa Tribe claims 1280 acres of land adjacent to Shabbona Lake State Park in
DeKalb County, which I represent. The Prairie Band of the Potawatomi Indian
Tribe has also made a competing claim to the land in DeKalb County.

The claims of the Ottawa and Potawatomi Tribes are based on an 1829 Treaty
between the United States and United Tribes of the Chippewa, Ottawa and
Potawatomi that granted the DeKalb acreage for the “use” of a chief named Shab-
eh-nay and “his band.” Shab-eh-nay left the land in the 1830’s and moved to Kansas
with his band. When Shab-eh-nay attempted to sell the land in the 1840’s, Federal
agencies determined that the land had been reverted to Federal ownership when he
moved west. The Ottawa Tribe, claiming to be a successor-in-interest to Shab-eh-
nay’s band, now assert that the 1829 Treaty granted a permanent or “recognized”
tribal land title that could only be taken away by an act of Congress. The
Potawatomi Tribe is a rival claimant because although Shab-eh-nay himself was an
Ottawa, his wife and “band” appear to have been Potawatomi.

In addition to the claims made by the Ottawa and Potawatomi Tribes, the Miami
Tribe of Oklahoma filed a Federal lawsuit against private landowners in fifteen
Illinois counties covering most of east-central Illinois. The property in question in-
cludes private homes, farms, businesses, as well as the University of Illinois and
part of Eastern Illinois University. The reach and impact of this claim cannot be
understated: it literally threatens the lives and livelihoods of tens of thousands of
people in my State.

As this Committee well knows, in order to reach and a fair and final resolution
of outstanding Native American land claims, Congress established the Indian
Claims Commission, which heard cases from 1946 until 1978. During this time,
while the Miami Tribe did raise other claims and grievances before the Commission
with respect to treaty conduct by the United States, they did not assert this claim
even though the Commission considered the 1805 Treaty and land now in question
with respect to compensation for two other Tribes.

The Miami Tribe claim is based on an assertion that the United States govern-
ment never properly obtained land title from the Tribe as required by the 1805
Treaty between the Tribe and the Federal Government. This Treaty was negotiated
between the U.S. government and several Native American Tribes, including the
Miami. As such, the Miami Tribe claim involves a relationship between the Miami
Tribe and the United States going back nearly two centuries. Mr. Chairman I think
it is critical to understand that these actions occurred before there even was a State
of Illinois.

Make no mistake about it; there is no allegation of wrongdoing by the State of
Illinois or its citizens with respect to the 1805 Treaty. If the Miami believe its claim
has merit, its argument should be with the Federal Government and not the citizens
of Illinois. Because of sovereign immunity, however, Indian Tribes are prohibited
from bringing direct claims against the Federal Government.

As a result, H.R. 791 provides what we the sponsors believe is a fair and common
solution and one which protects the truly innocent property owners in the State of
Illinois. H.R. 791 extinguishes the title claims of the Miami and Ottawa Tribes of
Oklahoma and the Potawatomi Tribe of Kansas with respect to the lands in Illinois
and remands these claims to the U.S. Court of Federal Claims to hear and deter-
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mine the outcome. This legislation also allows the U.S. government to provide a
remedy, if appropriate, in the form of money damages. This legislation makes no
claim as to the merits of the case of any of these Tribes—those can and should be
made by experts. It does, however, ensure that the citizens of Illinois can be secure
in their homes, farms and businesses.

This is an important point: while the recent case filed by the Miami Tribe is no
longer pending, they could still file another lawsuit against these private land-
owners at any time. Mr. Chairman, H.R. 791 is commonsense legislation which pro-
tects property owners in Illinois who have acted in good faith and done nothing
wrong, and ensures that they will not lose their homes, farms, and businesses. In
addition, I believe it provides the Tribes fair recourse to the Federal Courts for adju-
dication. Without judging the merits of their claims, this legislation allows them to
pursue their claim against the United States—after all, if the Tribes have an argu-
ment, it is with the United States, not the State of Illinois.

Once again, I greatly appreciate the chance to offer my thoughts on this impor-
tant legislation. It is my opinion that this legislation is especially important for the
sake of protecting private landowners who have a legitimate right to their land,
while providing fair and reasonable treatment for the Miami, Ottawa, and
Pottawatomi Indian Tribes. I look forward to continue working with my colleagues
and the Committee on this important issue.

[The prepared statement of Mr. Pallone follows:]

Statement of The Honorable Frank Pallone, Jr., a Representative in
Congress from the State of New Jersey

Thank you, Mr. Chairman, for holding this hearing on a land right issue in the
state of Illinois, which has frustrated Federal, tribal, state and local governments,
as well as residents, for many years. Though I have thoroughly studied most, if not
all, of the issues and perspectives related to H.R. 791, I look forward to hearing
mtgre about this legislation from my colleagues and the representatives that will tes-
tify.

It is my sincere belief that this hearing will assist in identifying and furthering
solutions that meet the needs of all parties involved. I also hope that this hearing
will be beneficial to the Miami, Ottawa and Potawatomi Tribes in their efforts to
have their treaty rights honored or seek just compensation for lands taken without
their consent.

As you may know, treaty rights are referred to as the supreme law of the land
and as such require the Federal Government to execute related contract obligations
with the utmost diligence and good faith. The United States has long recognized the
sovereign status of tribes, based on Article I, Section 8, Clause 3 of the Constitution.
Hundreds of treaties, the Supreme Court, the president and the Congress have re-
peatedly affirmed that Indian Nations retain their inherent powers of self-govern-
ment.

The treaties and laws have created a fundamental contract between Indian Na-
tions and the United States: Indian Nations ceded millions of acres of land that
made the United States what it is today, and in return received the guarantee of
self-government on their own lands. The provision of services to members of
Federally recognized tribes grew out of the special government-to-government rela-
tionship between the Federal Government and Indian tribes. The United States gov-
ernment has a Federal trust responsibility to Indian tribes that, among other
things, requires us to improve the quality of life in Indian communities.

Sometimes, as in the Treaty of Grouseland (1805), where ratification occurred
prior to the existence of the state of Illinois, the tribe did not relinquish title to cer-
tain sections of their property. Such is the case along the Wabash River, where the
Miami tribe did not give up their title to what encompasses parts of more than fif-
teen counties with an estimated value of $30 billion.

In cases such as this, where tribes have not ceded their land nor relinquished title
in some other fashion, I believe more in-depth discussions and negotiations need to
occur in consultation with the tribes and other related parties. I contend that
through consultation and negotiation, rather than costly court proceedings and
quick legislative fixes, mutually beneficial solutions to such land issues can be real-
ized.

In light of this, I would like to take this opportunity to commend the Miami tribe
for withdrawing their lawsuit against landowners in Illinois. Your actions are a
clear indication of your willingness to participate in building a forum whereby alter-
native solutions may be sought.
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In this same spirit, I ask Mr. Johnson and other supporters of H.R. 791 to stop
this legislation from moving forward, and instead enter into a more meaningful res-
olution process with the parties related to this land issue. After all, H.R. 791 was
not developed in consultation with the three tribes that this legislation will effect,
and thereby ignores some of the primary stakeholders in this land issue.

This legislation will establish barriers and institute a tug-of-war between the ef-
fected parties and bog down our system of government, especially on the judicial
side. As I stated earlier, the United States government has a Federal trust responsi-
bility to Indian tribes that, among other things, requires us to improve the quality
of life in Indian communities. This bill does not improve the quality of life in Indian
communities; rather it erodes additional aspects of their sovereignty.

H.R. 791 as proposed would extinguish all Indian land claims under three 19th
century treaties and terminate any aboriginal rights, including hunting, fishing, and
related rights in Illinois.

Therefore, I urge Congress to withstand pressure from groups that call for back-
tracking to old Indian policies, such as termination and reduction of tribal sovereign
rights. We must acknowledge and learn from our mistakes, and not repeat them be-
cause Indian country is relying upon our commitments. Therefore, I do not support
H.R. 791, and I urge my colleagues to oppose this legislation as well.

Mr. UNDERWOOD. OK; thank you very much.

Basically, H.R. 521, because, obviously, what we have before us
is testimony that seems to contrast two different elements to this,
and I want to make sure that our colleagues on the Committee un-
derstand what is at stake in this particular piece of legislation. On
the one hand, it has been argued and will be argued by the oppo-
nents that this is somehow or other a slap in the face of local self-
government, that the Congress had given the Guam Legislature
and the Government of Guam the full authority to create an appel-
late court, the Supreme Court of Guam, and that any attempt to
clarify what that Supreme Court is, what is the third branch of
government that will comport with what is the general practice in
American government is somehow an intrusion on that authority.

The fact that the Acting Chief Justice has pointed out that the
local legislature had made a statement that the local legislature
could abolish the appellate court on its very own indicates that
something is fundamentally flawed in the way that it has ap-
proached this.

I dare say that if anyone in the U.S. House or anyone in Con-
gress said that you know, the Supreme Court of the United States
can rest easy, because even though we have the authority to abol-
ish them, we are not, would clearly understand that that is not the
republican form of government that is associated with the United
States of America. And yet, that is clearly what is at stake here.
So it is the merits of that issue alone that I hope the Committee
draws its attention to. I hope that in understanding what is at
stake here that it is not the—although people will say that there
is some political dimension to this, indeed, we are all in elected of-
fice—there is always some political dimension to every issue.

But in this case, I think the overriding concern should clearly be
the merits. The nature of the testimonies that have been sub-
mitted, in which case, the practicing attorneys—in fact, almost vir-
tually the entire legal community of Guam, absent the Superior
Court judges is in favor of this legislation clearly indicates that this
is a serious matter in Guam.

I would like to ask—and before I go into a couple of questions,
I want to acknowledge the presence of my predecessor, the distin-
guished gentleman from Guam—he is still from Guam—Ben Blaz.
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[Laughter.]

Mr. UNDERWOOD. So I wanted to acknowledge his presence.

And also, I wanted to thank all of the witnesses today, especially
Judge Lamorena and Justice Carbullido, both of whom I have
known virtually all of my adult life, and I remember very clearly
Judge Lamorena being very avidly on the same side in defeating
that constitution. And we worked very hard on that together.

[Laughter.]

1}/{1‘. UNDERWOOD. So I wanted to point that out for the record as
well.

Judge LAMORENA. And I wish that we were on the same side as
well.

[Laughter.]

Mr. UNDERWOOD. That is right. But we are not.

[Laughter.]

Mr. UNDERWOOD. But we are not.

[Laughter.]

Mr. UNDERWOOD. And so, here is the interesting part: it is trying
to be framed as an issue of local control when clearly it is not.

You know, one of the basic tenets of American government is
that there be three coequal branches of government; that there be
a system of government where you have three branches that have
separation of powers. Now, we are grateful that Congressman Won
Pat introduced a small line that allowed for the creation of an ap-
pellate court, and you have pointed out, Judge Lamorena, that
there has been no—that things are going well under the current
system, and in fact, many of the people who oppose 521 say that
absent a breakdown in the effective and efficient operation of the
courts or rule of law, there is no need to act.

I do not know why we have to wait for a breakdown in the rule
of law to act on this when it is clearly, on the merits of the case,
we need to act, and that you assert as well, Judge Lamorena, that
local laws, that unless the court were institutionally dysfunctional
or that local laws so deficient and so disruptive to good order as
the supporters of H.R. 521 claim, which is absolutely not true; I do
not think anyone makes that claim that there is any deficiency in
good order in Guam—what my question is is that in your testi-
mony, you made reference to the fact that the Superior Court of
Guam should have some administrative authority under local law
because you want some system of checks and balances between the
Superior Court and the Supreme Court.

Is it not more of an overriding concern to have some system of
checks and balances between the entire judicial branch and the
other branches of government?

Judge LAMORENA. I think there is no disagreement as far as
checks and balances within the three branches of government. I
think it is absolutely necessary that we do have that. And in
Guam, we do have that. We do have the three branches of govern-
ment. We have the Guam Legislature; we have the executive; and
we have the Guam Supreme Court; and we have the three
branches of government, judicial, legislative and executive.

What we have here is the basic issue is that the people of Guam,
through their elected representatives, should have the opportunity
to select what is best for them, and they have selected a system
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that they feel is best for the people of Guam. And until such time
as the people of Guam either defeats these people or changes its
mind, I think that the laws passed by the Guam Legislature to
their elected representatives should be the law of the land.

Mr. UNDERWOOD. And could you explain to the Committee how
the law that granted the Superior Court this administrative au-
thority—in what context was this law passed?

Judge LAMORENA. Well, the law was passed through a majority
of the votes in the Legislature.

Mr. UNDERWOOD. And was it not attached as a rider to an en-
tirely different bill without the benefit of a public hearing?

Judge LAMORENA. It was attached as a rider, like most legisla-
tion.

Mr. UNDERWOOD. Yes.

Judge LAMORENA. And I feel that if the Guam Legislature want-
ed to act in that way, they have that prerogative.

Mr. UNDERWOOD. Of course, and fortunately, the Ninth Circuit
has now nullified bill, not on the merits—

Judge LAMORENA. Not on the merits of this issue.

Mr. UNDERWOOD. Not on the merits of this particular issue, but
fortunately, it was tied to another issue. But my point is that do
you not think that a change of this nature would at least deserve
a public hearing?

Judge LAMORENA. Pardon? I think it does.

Mr. UNDERWOOD. And we are giving it a public hearing here.

Judge LAMORENA. You know, I am not a member of the Legisla-
ture, so I do not even want to place myself in the shoes of the
Guam Legislature. But, you know, every bill deserves a public
hearing. Every bill deserves views of all of the people of Guam. But
the ultimate determination of what laws should be passed rests
still with the legislative body, and the legislative body has spoken.
Whether or not we may differ on the methodology, the results are
still the same, and I feel that the Guam Legislature or Congress
has the prerogative to pass any law it so wishes. That is their
power under the Constitution.

Mr. UNDERWOOD. Whose power under the Constitution?

Judge LAMORENA. The legislative branch of government, the
power to pass laws.

Mr. UNDERWOOD. Yes, they have the power to pass laws.

Judge LAMORENA. Yes.

Mr. UNDERWOOD. But in this particular instance, would you not
concede that the Congress could not pass a law to nullify the very
existence of the Supreme Court of the United States?

Judge LAMORENA. You know, I am not going to go into that de-
bate.

Mr. UNDERWOOD. OK.

Judge LAMORENA. Because I am not a Member of Congress.

Mr. UNDERWOOD. But would you concede—

Judge LAMORENA. Congressmen have the prerogative to do or say
what they wish to say, OK? That is their responsibility as being a
representative of their constituency, and that is what the constitu-
ency elects them to do is to speak their mind and to vote on an
issue that hopefully represents the people that they choose to rep-
resent.
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Mr. HAYWORTH. The Chair has tried to show great indulgence in
deference to the principal sponsor of the legislation. I think we
have had a great exchange. But the bells have rung. We have 10
minutes remaining with three votes confronting us on the Floor. I
would like to gauge the sentiment of members. I know that the
gentleman from Arizona on the majority side has a couple of ques-
tions. Are there other questions that you would like to bring up?

Well, then, fine. If that is the case, then, what we will do is re-
cess and pick up the questions at the conclusion of the three votes.
It will be some time here, but we know it is important to add these
things to the record and make sure everyone has a chance to ask
questions in this open hearing.

So the Chair will deem the Committee now in recess. We will re-
turn following the votes.

[Recess.]

The CHAIRMAN. [presiding] The Committee will come to order.

I am given to understand that Mr. Underwood has just finished
his line of questions, and I guess Mr. Flake would be the gen-
tleman who would now be recognized.

Mr. Flake?

Mr. FLAKE. Thank you, Mr. Chairman.

I appreciate the opportunity; I appreciate the testimony. I have
a bit of an interest in here. I have a constituent who spent a good
deal of time on Guam and is familiar with the situation and has
encouraged my involvement, and I enjoy this. I spent a year in
southern Africa, in the country of Namibia, as they developed their
constitution and were struggling with some of the same issues that
you are dealing with there.

So I was interested in Judge Carbullido or Justice Carbullido,
what you mentioned about the suggestion you have for the bill. Do
you want to elaborate on that, in that you would allow the Legisla-
ture in Guam to have an impact on the ultimate decision on this?
Do you want to explain or elaborate for me?

Justice CARBULLIDO. Yes, Mr. Congressman, thank you.

There are really two objections to the bill in all of the opposition
testimonies that I have gleaned: No. 1, that this is a local issue,
and it takes away authority from the Legislature to address the
local issue.

I think it is important that I explain briefly the context of
H.R. 521 and why that seems to be the case. H.R. 521, when it
was originally introduced in its predecessor form by Congressman
Underwood several terms ago was a reaction to the rider that was
made reference that stripped the Supreme Court of its authority.
The way it was done and how it was done created an uproar in
terms of our legal community, and it was a reaction, and maybe it
was an overreaction in retrospect.

Since then, there has been some sense of calmness in terms of
the Ninth Circuit has deleted that. That is no longer with us today,
and we have some semblance of an organized structure within our
court system. And so, to take away the distraction that this is real-
ly a local issue, I have proposed an amendment where the Guam
Legislature will continue to have authority in terms of the internal
structure of the Guam judiciary, but it does not take away the fun-
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damental issue that the three branches of government should be
properly recognized in our Organic Act, our constitution.

The second objection that is common to those who oppose the bill
is that this should really be left to the people of Guam. It needs
to be recognized in our Organic Act, our constitution. The virtue of
this bill is that we are trying to recognize the three branches on
equal footing; there really should be no issue.

Mr. FLAKE. Mr. Lamorena, if the changes are made as suggested
by the Justice, would you still object? And if so, why?

Judge LAMORENA. Yes, I will still object. I have not seen his pro-
posal, so I am totally not familiar with it. But absent that, I will
still object, because it runs against the fundamental concept of self-
government. I think if the people of Guam wish to pass a law that
affects them directly and that sets up a structure by which they
are to be governed, I think the people of Guam should be the ones
to determine that structure.

Like I quoted earlier, the U.S. Supreme Court said the judiciary
is the heart of internal self-government and should be delegated to
the state legislatures or to the people that live there. And what I
am concerned about is Congress and this Committee have always
had a policy to have the people of Guam determine what they want
to be. Like I said earlier, the attorney general bill was amended,
but it did not say the attorney general shall be elected by the peo-
ple of Guam. Congress did not state that. Congress said the people
of Guam may pass a law to elect an attorney general.

So what Congress has always done in the past has always given
the option for the people of Guam to self-govern themselves. And
I feel that when the late Congressman Won Pat introduced this
bill, he was very sensitive to that. He, being a former Guam legis-
lator at the time and former Guam speaker, was very sensitive to
have the people of Guam determine what their judiciary should be.

Mr. FLAKE. Well, this fix, does it not address that concern? Be-
cause it says if Guam goes ahead and drafts its constitution that
that will be the law rather than the Organic Act or rather than any
fix that we make here. And just a follow-up question: is there a
move at this point, what process are we in at this point on Guam
in drafting a constitution?

Judge LAMORENA. On the first question, I hate to set conditions
on what this will trigger in if the people of Guam do this. I think
it is kind of a carrot thing, you know, dangling, saying, well, if the
people of Guam will pass this law, this legislation, and the people
of Guam do a certain thing and follow the carrot, then, it will go
that way.

I think the whole principle of self-government is to allow the peo-
ple to determine what they want to do. We all live on Guam, and
we all have to live by the laws of Guam, and if the people of Guam
decide that those laws should be changed or a constitution should
be imposed, then so be it. But I think the people of Guam should
determine that and not Congress. I think Congress should follow
its policy of allowing the people of Guam the options to pursue its
own course.

Mr. FLAKE. I would agree with that. I would just simply state
that we are waiting—everyone is waiting for Guam to draft that
constitution. We have said please, go ahead, but as long as Guam
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does not, then, the Organic Act is what rules here. And so, I think
it is incumbent on us to have something that makes better sense
than what we have right now.

Just let me state for the record: I know there are concerns that
the Supreme Court determining the structure of the inferior courts
may impose or some say, you know, just assign dog bite cases to
the rest of the structure and take everything else to itself. I worry
less about that than I do having the Legislature have the ability
i“i{ nullify and to simply get rid of the Supreme Court if they would
ike.

But I thank you, and thanks for your indulgence on this.

Thank you, Mr. Chairman.

The CHAIRMAN. I thank the gentleman.

The gentleman from Hawaii, Mr. Abercrombie?

Mr. ABERCROMBIE. Judge, but you would admit—sorry, Judge
Lamorena—

[Laughter.]

1\}/{1‘;) ABERCROMBIE. We are operating under the Organic Act,
right?

Judge LAMORENA. Yes, that is the Federal statute governing
Guam.

Mr. ABERCROMBIE. That is right.

I mean, you cannot have it both ways, Judge. You know, this is
a little ridiculous. You want independence for Guam, or you want
to become a state? What do you want to do? I do not like to be lec-
tured here about what my duties here are with respect to local ju-
risdiction in Guam or any other place. I do not like this whole colo-
nial situation in the first place.

You know perfectly well you could have passed a constitution for
25 years; you have not done it. I do not think it is seemly for you
to come in here as a jurist and lecture us in this way.

Now, the Organic Act, as long as you have the Organic Act, this
Congress is going to do it. Now, we are not going to have a situa-
tion, as benign as you may want to characterize the situation,
where legislatures, if they are in Zimbabwe right now, can overturn
the judiciary. I mean, the singular democratic issue, it seems to
me, is the equality of the branches of government in our democ-
racy. But here, you have a situation which makes a mockery of it
if the legislature can come in and overturn the judiciary anytime
it sees some political advantage to do it.

Now, unless you can come up with something compelling with re-
spect to whether or not we can pass this legislation, I think you
have got a terrific burden to carry.

Judge LAMORENA. Do you want a response?

I feel that the concept—OK—of self-government is fundamental
to all peoples, and I think Congress in the past has always given
deference to the people of Guam in cases of changes in the Organic
Act, 1the ability to pass laws that would meet the needs of their
people.

Mr. ABERCROMBIE. You do not think equality of the judiciary is
fundamental to the well-being of the people of Guam?

Judge LAMORENA. Well, if Congress had that position when Con-
gressman Won Pat was there, they had that opportunity, but they
did give the opportunity to the people of Guam to create the judici-
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ary, and I feel that was confidence in the people of Guam through
their Guam Legislature to create a structure in the judicial branch
of government that would maintain the confidence of the people of
Guam.

Mr. ABERCROMBIE. If something takes place, then, in Guam that
the politicians do not like, that a decision is made in the courts,
you want to say that you can change the structure of the courts in
the Legislature?

Judge LAMORENA. Well, if you look at the issue of the structure
of the courts, Congress can also add circuits to the Federal courts.
I think as far as the structure of the court system itself, Congress
has that prerogative, and I think the Guam Legislature should
have that prerogative as well.

Mr. ABERCROMBIE. But this is a contradiction. I will just let it
go. You want it both ways. If Congress—do we have the jurisdiction
or do we not to pass this legislation?

Judge LAMORENA. Congress, as any lawmaking body, can pass
any legislation it wishes.

Mr. ABERCROMBIE. Because you are under Federal jurisdiction,
and you do not have a constitution that says otherwise now; is that
not correct?

Judge LAMORENA. Right now, the Organic Act is the Federal
statute—

Mr. ABERCROMBIE. Right now, and it has been for more than 25
years.

Judge LAMORENA. Well, I do not purport to speak for all of the
people of Guam whether or not we should have a constitution. That
is still an ongoing debate.

Mr. ABERCROMBIE. Well, in the absence of—when you say you do
not purport to speak for them, but the facts speak for themselves.
There is no constitution.

Judge LAMORENA. Well, in the absence of a constitution, then,
the enabling legislation passed by Congress earlier under the late
Congressman Won Pat, I think, is still good policy.

Mr. ABERCROMBIE. And speaking of enabling legislation, we will
enable the people of Guam to have an equal judiciary if we pass
this bill. Would that not be the case?

Judge LAMORENA. Well, I always feel that the people of Guam
should be the ones to determine—

Mr. ABERCROMBIE. You mean your position is that the people of
Guam can determine whether or not they are actually going to
have an equal judiciary, and if they determined they did not want
an equal judiciary that I should acquiesce to that as a Member of
Congress?

Judge LAMORENA. But they have spoken already.

Mr. ABERCROMBIE. But I have sworn to uphold the Constitution
of the United States, which emphasizes, I think, as a beacon to the
whole world that we have the rule of law and not the rule of polit-
ical fashion of the moment and that we uphold the idea that there
are three equal branches of government. And for you to argue to
me that you get to make a local decision as to whether or not, at
any given point, people can decide whether to subject the judiciary
to even more political—as Mr. Underwood said, there’s politics in
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everything, but to subject it to legislative fashion, it seems to me
an extraordinary statement.

How does that comport with the entire history of the struggle for
equality of people before the law and the idea of equal branches of
government as a cornerstone of our democracy.

Judge LAMORENA. I think it complements it. One, it does allow
the people of Guam to self-govern themselves. We may disagree
what the people of Guam may be doing—

Mr. ABERCROMBIE. Judge, excuse me.

Judge LAMORENA. —but any legislative body passes laws that
reasonable people can disagree about.

Mr. ABERCROMBIE. We are not talking about reasonable people
disagreeing. It is not as if we are talking about what kind of coffee
you prefer. You mean to tell me that if the people of Guam decide
that if you are a Chamorro-American as opposed to Scottish-Amer-
ican like myself that you could be discriminated against, for exam-
ple, because that is local decisionmaking? You do not contend that,
do you? Of course, you do not.

So what you are saying here locally, if people decide locally they
do not want to have equal justice that that is OK.

Judge LAMORENA. I am not saying that.

Mr. ABERCROMBIE. But that is the implication of your position,
I believe.

I am sorry, Judge. You are not making a persuasive case here.

Thank you, Mr. Chairman.

Judge LAMORENA. Thank you.

The CHAIRMAN. The gentlelady from the Virgin Islands.

Ms. CHRISTENSEN. Thank you.

The CHAIRMAN. As you can see, we have got a vote on. We want
to wrap this thing up.

Ms. CHRISTENSEN. Right, and I just want to make a brief state-
ment and probably yield some time to my colleague, Mr. Under-
wood.

I think all of us support the need for Guam and my territory to
draft their own constitution, but I just disagree with the position
of my colleague on my right, Mr. Abercrombie, because I think the
people of Guam have demonstrated that they fully support the sep-
aration of the judiciary from the other branches of government.
And I just think the issue is one of until such time as we draft our
constitution, turning over more authority and governance to the
people of the territories, and that is what I see the recommended
amendments as being, and I fully support that, and I have done
{:ha(t’i in several instances in the case of the people of the Virgin Is-

ands.

I wanted to take the opportunity to welcome the witnesses from
Guam and especially our former colleague, as Congressman Under-
wood has welcomed him, Congressman Ben Blaz. And I find the
issue very interesting. It is one that the Virgin Islands has not yet
done completely, anyway, and we still rely on our Federal District
Court as our territorial appellate court. So we are even further be-
hind Guam on some of the issues. However, there have been calls
by our local bar association as well for the creation of a local appel-
late court. As a result of the experience of Guam in creating this
independent judiciary, it would be key for us as a guide.
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And I want to take this opportunity to commend our colleague,
Mr. Underwood, for this legislation, for the separation of the
branches of government is a cornerstone of our democracy, and I
trust that the whole Committee will support his bill and in doing
so protect the rights of the people of Guam.

If my colleague would like some of my time, I would yield the
rest of my time to Mr. Underwood.

Mr. UNDERWOOD. Thank you for yielding me the time. And basi-
cally, I just wanted to go over a couple of points that had been
mentioned earlier, and I wanted to make sure for the record that
it is clearly understood. Reference is made to the authority granted
to the people of Guam to draft their own constitution. In doing so,
Congress specified that there would be a republican form of govern-
ment with three co-equal branches. So this is not—even if Guam
were to draft its own constitution, I daresay that its constitution
would end up looking like—would have the kind of judiciary that
we are envisioning here, which is three co-equal branches of gov-
ernment.

Second, you have mentioned, Judge Lamorena, I think on several
occasions that there was a grant of authority granted by Congress
to create this appellate court, and at the same time, you have made
comparisons to the creation of the attorney general. I know you
have credited Congressman Won Pat repeatedly for the earlier
version.

Judge LAMORENA. For the attorney general, I will credit you for
that one.

[Laughter.]

Mr. UNDERWOOD. Thank you, thank you very much. I am glad
you acknowledge that that was my legislation.

[Laughter.]

Mr. UNDERWOOD. But more importantly, in vetting that legisla-
tion, even though we allowed that to happen, to allow that accord-
ing to whether the Legislature wanted to have an elected attorney
general or not, we did structure it in a way to avoid the kinds of
problems that we are simply having in this issue, which is to kind
of clearly delineate what it would look like and had this kind of—
maybe the Virgin Islands is smarter in this, because they are wait-
ing to see what kind of experiences we have had on this.

But just so that I allow Mr. Kearney a chance to make a quick
comment, Mr. Kearney, in your testimony, you stated that Guam
has a bifurcated local court system at a time when virtually all of
the states have unified court systems and by implication saying
that, well, Guam is a little bit different than the rest. Can you
elaborate on that a little bit?

Mr. KEARNEY. Well, mostly, it focuses on what we have been dis-
cussing here, that there is a potential role for the Legislature with
respect to the judicial system in Guam currently that is not re-
flected in the other 50 states. And so, to the extent to which
changes in this legislation would be consistent with those 50 states,
it would address that inconsistency.

Mr. UNDERWOOD. OK; so this legislation addresses that inconsist-
ency, and the administration has no objection to the legislation.

Mr. KEARNEY. That is correct.
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Mr. UNDERWOOD. OK; and I would submit, Mr. Chairman, that
some of the amendments that the Justice has proposed here deal,
I think, with the issue of some of the underlying issues here re-
garding the actual structure and some of the politicization of this
process and attempts to divorce that in an effort to make sure that
what we are honing in clearly here is the separate and co-equal na-
ture of the three branches of Guam. So I hope we will get a chance
to look at those in a markup 1 day.

Thank you, Mr. Chairman.

The CHAIRMAN. I thank the gentleman.

Mr. FLAKE. Mr. Chairman? Just 10 seconds?

The CHAIRMAN. The gentleman from Arizona.

Mr. FLAKE. I just wanted to state for the record that I, too, thank
Mr. Underwood for bringing this bill forward, and I hope that the
Committee has a chance to mark it up.

The CHAIRMAN. We would be happy to.

And also, I would like to submit some questions to the panel. I
would appreciate your response, because we are not going to have
time to go into those. I do want to thank all of the people who testi-
fied. We appreciate your attendance here at this time, and we will
move ahead with this legislation, and Ben, it is always good to see
you, my friend. Ben Blaz was one of the true gentlemen of Con-
gress and one we will always remember.

So with that, we stand adjourned.

[Whereupon, at 12:32 p.m., the Committee adjourned.]

[The following information was submitted for the record:]

» Ada, Hon. Joseph F., Senator, 26th Guam Legislature, Letter
submitted for the record on H.R. 521

* Ada, Hon. Thomas C., Senator, 26th Guam Legislature, State-
ment submitted for the record on H.R. 521

» Aguon, Hon. Frank Blas, Jr., Senator, 26th Guam Legislature,
Letter submitted for the record on H.R. 521

» Arriola, Joaquin C., President, Guam Bar Association, Letter
submitted for the record on H.R. 521

» Bernhardt, David L., Director, Office of Congressional and
Legislative Affairs and Counselor to the Secretary, U.S.
Department of the Interior, Letter submitted for the record on
H.R. 521

 Blair, William J., et al., Law Offices of Klemm, Blair, Sterling
& Johnson, Letter submitted for the record on H.R. 521

» Bordallo, Hon. Madeleine Z., Lieutenant Governor of Guam,
Statement submitted for the record on H.R. 521

* Brooks, Terrence M., et al., Brooks Lynch & Tydingco LLP,
Letter submitted for the record on H.R. 521

* Camacho, Hon. Felix P., Senator, 26th Guam Legislature,
Letter submitted for the record on H.R. 521

* Charfauros, Hon. Mark C., Senator, 26th Guam Legislature,
Letter submitted for the record on H.R. 521

e Cruz, Hon. Benjamin J.F., Honorable Chief Justice of Guam
(Retired), Letter submitted for the record on H.R. 521

e Cunliffe, F. Randall, and Jeffrey A. Cook, Cunliffe & Cook,
Letter submitted for the record on H.R. 521
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» Forbes, Hon. Mark, Majority Leader, 26th Guam Legislature,
Statement submitted for the record on H.R. 521

* Forman, Seth, Keogh & Forman, Letter submitted for the
record on H.R. 521

e Gray, Gerald E., Law Offices of Gerald E. Gray, Letter
submitted for the record on H.R. 521

* Guerrero, Hon. Lou Leon, Senator, 26th Guam Legislature,
Letter submitted for the record on H.R. 521

* Gutierrez, Hon. Carl T.C., Governor of Guam, Statement
submitted for the record on H.R. 521

» Hale, Elizabeth, Affidavit submitted for the record on H.R. 791

e Lannen, Thomas J., Dooley Lannen Roberts & Fowler LLP,
Memorandum submitted for the record on H.R. 521

e Leonard, Floyd E., Chief, Miami Tribe of Oklahoma, Statement
submitted for the record on H.R. 791

e Lujan, Hon. Pilar C., Former Senator, Guam Legislature,
Statement submitted for the record on H.R. 521

e Maher, John B., McKeown, Vernier, Price & Maher, Letter
submitted for the record on H.R. 521

* Manibusan, Judge Joaquin V.E. Jr., on behalf of the majority
of Superior Court of Guam Judges, Statement submitted for
the record on H.R. 521

* McCaleb, Neal A., Assistant Secretary for Indian Affairs, U.S.
Department of the Interior, Letter submitted for the record on
H.R. 791

e McDonald, Joseph B., Legal Counsel, Citibank N.A. Guam,
Letter submitted for the record on H.R. 521

e Pangelinan, Vicente C., Minority Leader, 26th Guam
Legislature, Statement submitted for the record on H.R. 521

* Roberts, Thomas L., Dooley Lannen Roberts & Fowler LLP,
Letter submitted for the record on H.R. 521

* Ryan, Hon. James E., Attorney General, State of Illinois,
Letter submitted for the record on H.R. 791

e San Agustin, Hon. Joe T., Former Speaker of the Guam Legis-
lature, Statement submitted for the record on H.R. 521

» Santos, Marcelene C., President, University of Guam, Letter
submitted for the record on H.R. 521

e Siguenza, Peter C., Jr., et al., Chief Justice, Supreme Court of
Guam, Letter and supporting documents submitted for the
record

e Troutman, Charles H., Compiler of Laws, Office of the
Attorney General, Department of Law, Territory of Guam,
Letter submitted for the record on H.R. 521

* Unpingco, Hon. Antonio R., Speaker,, 26th Guam Legislature,
Letter submitted for the record on H.R. 521

* Wagner, Annice M., President, Conference of Chief Justices,
Letter and Resolution submitted for the record on H.R. 521

» Warnsing, Mark R., Deputy Counsel to the Governor, State of
Illinois, Letters submitted for the record on H.R. 791

e Won Pat, Hon. Judith T., Senator, 26th Guam Legislature,
Statement submitted for the record on H.R. 521

[A letter from The Hon. Joseph F. Ada, Senator, 26th Guam
Legislature, submitted for the record on H.R. 521 follows:]
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THE TWENTY-SIXTIH GUAM LEGISLATURE
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Fublic Safcty and
Ehe dudiciary

Hon. James V. Hansen

Chaimman

Cominittce on Resources

U.S. House of Representalives

1328 J.ongworth }Jouse Office Building
Washington D.C. 20515

Fax: (202) 225.5929

I>ear Charrman Hansen,

As the Chainnan of the Guam 1.egislatute’s Committee on Power, Public Safety and the
Judiciary, I would like to express my views on HR. 521, T respectfully request that this
letter be mncluded in the hearing record.

The United States Congress rightfally granted Guam’s lawmakezs the authority to create
a Supreme Court of Guam; a right cxerciscd by our lepislature in 1994, The Supreme
Court of Guam has thrived under local law. The Pacific Islands Committee of the
Judicial Council of the Ninth Circuit recently issued a highly favorable report on the
Supreme Court of Guam’s progress bascd on its performance in hearing appeals and
rendering decisions n smany ca Usfortunately 1LR. 521 in its curremt form goes
beyond recogniving the Supreme Court’s appellate role and seeks to escablish the internal
stracture [or the entire judicial branch of Guan’s local government.

Like Guam's exceutive and Jegislative branches, Guam's Judiciary should be subject to
the Jaws of Guam, 1 firmly believe that each branch of Government must be answerable
and accountable to the will of the people it serves and nothing should deflcet the ability
of the people to determine (the manncr cach branch of government serves them. This is
the very essence of representative democracy embodicd by the United States Congress
and which the Guam Legislature, unless H.R. 521 becomes law, will (o contitwe to
embody.

Passage of 11L.R. 521 would render as moot the existence of the Judicial Council of Guam
i place smce the enactment of Guam's Judiciary Act in 1952, and further codificd in the
very law I signed duting my temm as Governor of Guam 1o create the Supretne Court of
Guam,
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Guam’s Judicial Council exists with equal representation of both the Guam Supreme
Court and the Superior Court. It 38 modeled after the Federal Coure system’s Federal
Judicial Councils that have ably served the U.S. Supreme Cour, Appellate and District
Courts for the past two tundred 2nd twenty four (224) years. The Guam Judicial Council
does not remove the Supreme Court from being the head of Guam's Judiciary any more
than the existence of the U.S. Federal Judicial Council removes the U8, Supreme Court
from being the head of the US. Judiciary.

It 18 owr behef thar HR. 521 would not only uadermine and repeal existing Guam law,
but st would smplument inportant decssions and policies for Guam and our judicial
systemn that should be left to the people of Guam and wur dected local Jawmakers.

One main concern with FLR. 521 is that its passage would do much morc than grant the
Supreme Court of Guam administrative control over the courts of our wsland. Should
TLR. 521 pass, it will repeal a vanety of existing Guam law. Guam currently has a system
much Jike that found in California, We have 2 judicial Council made up of judges and
justices, as well as the attomey genesal of Guam and the chanperson of the Gua
Legislaturc's coymitice on the judiciary. The purpose and function of the Judicial
Council is to handle administration of the courts, with Tocal law carcfully and specifically
delincating the powcrs, dutics and responsibititics of the council.

T'o exemplily this fact, there are cutrenily contained in the Guam Code Annotated the
same number of specific statates that address the powers and duties of the Judicial
Council as statutes delineating the duties and powers of the Supreme Court of Guam,

Pursuant to vatious Guam statutes set forth in the Guam Code Annotated, (he Judicial
Couneil 35 the body which is attached to the Judicidl Branch for purposcs of
adwmimstration; responsible for administering the unified pay schedale for the jadiciary;
for adopting pexsonnel rules for the judicial braneh; for addressing cmployee gricvatices
and appcals; for promulgating its own rales for conduct and opesation; for
weeommending policies 0 the court and the legislature regarding the adminisiration of
the judicial sysiemy; for overseeing the judicial bulding fund.

This recitation is made simply to convey just 2 portion of the specific Taws that will he
repealed if HR. 521 iy passed. Jt 55 cvident that the Judicil Councl was the
administrative body intended to, and empowered to, admintster Guam's judicial systemn,

Currently the Supreme Court has formed 2 Unified Judiciary Committee and pasticipates
as members of the judicial Council. However, only the Judicial Council is staturonly
enacted. With one stroke of a pen the Guam Supreme Court Justices could abolish the
Unificd Judiciary Comenittee, removing any {form of representation from the trial courts.
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Today Congress scparaicly reviews and appropriates the U.S. Supreme Court budget and
the Appellate-District Court budgets. We do no less on Guam. Yot H.R. 527 disregards
federal precedent and renders meaningless the existence of Guarn's Judicial Council and
much cutrent Guam law,

1 strongly believe that Guam's own people and their democratically  dected
representatives, the Guam 1egislature, are in 2 better position to make these important
decisions regarding the administration of Guam's court system. TLR. 521 does not
advance any federal interest, but it does impede federal interest in the promotion of local
self-povernment.

In closing, it is my belicf that the Supreme Court of Guam should be insulated from
administering a Superior Court or any other Jower courts which handle court cases,
magistrates and arraignments; supervises probation; conducts counscling of defondants;
condacts defendant drug testing; scrves subpocnas and summons; handles mmates;
sclects Grand, Perit and trial juries; appoints indigent attorncys and countess other
duties and functions. Each of these functions and duties could contain issues that the
Supreme Court of Guam may hear on appeal, 1 belicve 1LR. 521 would create a
teemendous potential for conflicts of interest in a community of only 157,000 people and
dihite the rights of individuals to appeal a case concerning policies and procedures of a
trial court, particularly if the very Guam Supreme Court Justices whom would hear their
appeal admmistered those policies and procedures,

Judicial independence, like the Declaration of Independence, does not tout the absence
of law, but the very presence of laws and the right of individuals (o have a say i a
government under which they are governed, Although Congress has the explicit
conslitutional prerogative to impose law on Guam, imposing a federal requircment on
the local government's judicial branch would compromise the consistent principle of
respect for self-povernment,

1 thank you for the opportunity to allow me to cxpress my views on 1LR. 521. T wish you
and the Committee well in your deliberation on an issuc that could potentially have a
lasting impact on the island and people of Guam, as well as federal interest in our
community.

Regards,

(71,&(74/ 7(/ e 7/&

Joseph I, Ada
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[A statement from The Hon. Thomas C. Ada, Senator, 26th
Guam Legislature, submitted for the record on H.R. 521 follows:]

Statement of The Honorable Thomas C. Ada, Senator,
26th Guam Legislature

Mr. Chairman and members of the House Resources Committee, thank you for
this opportunity to offer testimony in support of H.R. 521, to clarify, once and for
all, that a truly classic, republican form of government, with three, separate but
equal branches of government, will indeed exist for the people of Guam.

First introduced in the 105th Congress as part of a bill that addressed other judi-
cial matters pertaining to Guam, the judicial structure issue became mired in a law-
suit in Guam. At the start of this year, the Ninth Circuit Court of Appeals ruled
on that case, and in doing so, affirmed the authority of the Supreme Court of Guam,
saying, “The Organic Act, as we have recognized, ’serves the function of a constitu-
tion for Guam’ and the congressional promise of independent institutions of govern-
ment would be an empty one if we did not recognize the importance of the Guam
Supreme Court’s role in shaping the interpretation and application of the Organic
Act.”

The Organic Act of Guam of 1950 created the legislative and executive branches
of a civilian government for Guam, which had been under military rule since 1899.
The Organic Act clearly delineated the powers and authority of the legislative and
executive branches of the newly established Government of Guam, but the judicial
branch was left to evolve and develop in fits and starts over the years, with jurisdic-
tion and authority residing initially and completely with the Federal courts. Over
the years, the Organic Act has been amended to fulfill the “congressional promise
of independent institutions of government,” In 1968, the Act was amended to pro-
vide for an elected governor; in 1972 for a non-voting delegate to the U.S. House
of Representatives; in 1986 to provide for an elected school board; and most recently,
in 1998, to provide for an elected attorney general. The original version of the elect-
ed attorney general bill, now Public Law 105-291, included the judicial structure
clarification.

In comparison to its counterparts, the growth and development of the judicial
branch of the Government of Guam has been a slow and laborious process and con-
tinues to this day. Guam’s judicial structure must be clarified and clearly estab-
lished, and its powers delineated under the Organic Act. Through its inclusion in
the Organic Act, the foundation of the Supreme Court will be accorded the same
protection from the political machinations that so besiege its counterparts. As a cre-
ation of local law, the Supreme Court of Guam remains vulnerable to the whims
of the legislative branch. Until and unless it is firmly embedded in the Organic Act,
the Supreme Court of Guam is not, cannot, will not be a separate and co-equal
branch of the Government of Guam. And that condition, no matter how eloquently
defended, is in direct contradiction of the “congressional promise of independent in-
stitutions of government” and the ideals of self-government.

The doctrine of the separation of powers, with its underlying system of checks and
balances, is the fundamental principle of our democratic form of government and
cannot be subject to reinterpretation or politically motivated redefinition. Passage
and enactment of H.R. 521 would not only comport with the wisdom and foresight
of the architects of the U.S. Constitution, it would restore the faith of the people
of Guam in the sovereignty and autonomy of their judicial branch.

The people of Guam deserve no less than a free, impartial and independent court
system, with, as its name implies, the Supreme Court indeed reigning supreme. I
ask the members of this Committee to recall the opening line of Section. 4, Article
Four of the U.S. Constitution:

“The United States shall guarantee to every State in this Union a Republican
Form of Government...”

Mr. Chairman, in H.R. 521, although we are not a State, we in the Territory of
Guam respectfully seek that guarantee.

Thank you.

[A letter submitted for the record by The Hon. Frank Blas Aguon, Jr., Senator,
26th Guam Legislature, on H.R. 521 follows:]



FRANK BLAS AGUON, JR.
Senator

May 03, 2002

Congtessinan James V. Hanses, Chninman
Conunittee on Resources

VS, JTouse of Kepresentatives

1328 Longworth Howse Office Building
Washington D.C, 20515

Tax: (202) 225-5929

Dear Chairman Haasen,

As 2 Senatot (D) of the Twenty-sieeh Guisn Lepishatare and meruber of the Committee an Power, Public Safery, Judiciary and
Consumer Affairy, T weuld like to comment on HLR. 521 and respectfully request that this Jotter be included in the headng record.

Congrass gave Guam the sathority Yo create a judicial system. In face cightyears ago we created the Supretne Court of Guam. Indagd,
the Supreme Court of Guam and Supedior Coutt uf Guam thrive under separsie administrations with oversight by s Judicial Coundil
made up of both coutts. Any changes aeeded to replace the existitig system of checks snd balances should be made by the people of
Guam through theit clected representatives.

Currently, under Guam law the Guam Judicial branch is inr fact 2 separate and equal beanch and has bren treated as such by the Guam
Legisiature, While some say the Guam Jegisiatute could remove the Supreme Coutt of Guam, 1 assure you this will not oceut,
Tudeed, Congress cowld eliminate ll Federal District and Appellate Covrts, but has not done so. Both axe events that existin thcn'y
alone and bave no basis in troth undes any political reality, To promote such a theoty i & scrious miscalcul and

of Guant’s peoples” political will to embrace the basic forms of Government out nation has set forih by example.

Like both Guam's ive and legdshitive 1 hes of g , Guan's Judicial Branch should be subject to the laws of Guat,
No branch is above the law snd must be answerable to the will of the people wham they seeve. This is the very essence of o
demactacy. These aze the powers of the government which the U.S. Congress sxetcises for the nation’s U.S. Appeliate cous, and
which the Guam I egislature exercises on behalf of its people.

‘they d d niot only und < md repeals existing Guam law, but implements important decisions and puh:m for
Gunin and its judicial system which should be Jcft to the people of Guam and their elected faw mikets. I support the establishment of
a Supresic Coutt and its ability fo conducl coutt proceedings, rendcr decmom and mrcrpret Taw. Iowever, | respectfully urge

Cangress to suppoit the avthotity of # loeal legisk o prss Jaws g 1 the ad jon of all b hes in & manner tiat best
serves the nieeds of the people and thelr community.
1 thank the oppottunity ra allow tme to ofpress jews on HR. 521, 1 wish you and the C ittee well in your delit

INAJPRFRANK BLAS AG! IR,
a Bentd Sais Na Liheslaturan Gushan
I SAxth Guam Legislature)

Rospette Para Todte Respect for AN}
Suito 161-A ¢ Ada’s €nntinercint and Frofessionn| Center * 118 Kasl Maeine Drive * Yugitin, Guam 96510
Fhote {671} 479-4GUM (¢486/4828) = Frax (671) 479.4827

[A letter submitted for the record by Joaquin C. Arriola, President, Guam Bar As-
sociation, on H.R. 521 follows:]
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GUAM BAR ASSOCIATION
259 Marnyr Street, Suite 201
Hagétiia, Guam 96910
671-477-7010
www. guambac,org

May 3, 2002

HONORABLE JAMES V. JANSEN
Member of Congress

Chairman, Committee on Resources
1324 Longwarth House Office Building
Washington, D.C. 20515-6201

HONORABLE ROBERT UNDERWOOD
Member of Congress

Guam District Office

120 Father Duenas Avenue

Suue 107

Haghtia, Guam 96910

Facsimile No. (671) 477-2587

Re: H.R. 521 - Supreme Court of Guam
Hafa Adai Mr, Chairman Young and Members of Congress:

1 am Joaquin C. Arriola, Jr. and 1 am the President of the Guam Bar Association (GBA),
a public body corporate comprising of all of Guam's lawyers. There are currently 268 active and
119 inactive members of Guam's integrated bar. Iam pleased 1o provide this written testimony
on behalf of the Guam Bar in support of House Resolution No. 521, which establishes and affirms
the authority of the Supreme Court of Guam through amendments 1o the Organic Act of Guam.,

The GBA standing committec on legislation conducted a formal survey of our active
membership on H.R. 521. The proposed legislation garnered formidable support from the GBA,
where dur members support the legislation by more than 2 three to one ratio, This is not at all
surprismg. Over the past several years, the Bar has consistently surveyed its membership on
various pieces of local and federal legislation affecting the Supreme Court of Guam, its
composition and authority. The Bar has consistently and overwhelming supported an amendment
to the Organic Act which would define the authority of the island’s highest cowrt and establish it
as a rruly equal branch of our local government.
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Most bar members believe it is imperative that the Supreme Court of Guan's authority be
defined and affirmed in the Organic Act. Because it is presently a creawure of focal legislation, the
Supreme Court is not immune from the political whims of the Guam Legislature, Since the Court
was formed several years ago, the local legislature has artempred on several occasions, and
succeeded on at least one, in changing the Supreme Court's jurisdiction and authority. In order to
ensure stability, equality and selfegovernance in Guam's third branch of governmeni, it i3
necessary for Guam's Orpanic Act to define the paramount awherity of the island's Supreme
Court, in all aspects of Guam’s judiciary, The present state of the Jaws on Guam, which permits
the local legislature to change the function and jurisdiction of the Supreme Court at any time for
any reasoq, is contrary to the fundamental democratic concept of separate but equal branches of
government. H.R. 521 ensures the subility of Guam's Supreme Court and the members of the
Guam Bar ardently support the resolution as it relates to defining the authority of Guam'’s highest
cowrt.

Representing clients from all walks of life, from the foreign corporation based in Delaware
10 the indigent minor in need of protection from abuse, Guam's lawyers represent the pulse of our
island community. As lawyers, litigators and officers of the courts, we are intimately familiar with
the island’s administration of justice, Indeed, Guam’s lawyers are uniquely qualified to render our
opinion on lepislation which affects our profession, the clients we serve, and the administration
of justice on Guam. On behalf of the lawyers of Guam, the Guam Bar Association expresses its
enthusiastic support for ILR. 521. We hope the Congress sets promptly to adopt HLR.52] and to
provide our island with a truly separate and equal third branch of government.

Very wuly yours,

oK

OAQUIN C. ARRIOLA, JR.

BOAR! OF GOVERNORS
PRESIDENT VICE-PRESIDENT SLCRETARY TREASURLR MEMBERS-AT-LARGE
Joaquin C. Arriola, Jr. Cynthia V. Keube Rodney Jacob Vemon P. Perez Ana Maia Cayle Harold Parker

[A letter submitted for the record by David L. Bernhardt, Director, Office of
Congressional and Legislative Affairs and Counselor to the Secretary, U.S. Depart-
ment of the Interior, on H.R. 521 follows:]



99

United States Department of the Interior

OFFICE OF THE SECRETARY us mmw&
Washington, D.C. 20240 i8aanigeg)

JUN 122002

Honorable James V. Hansen
Chairman

Committee on Resources
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

This responds to your request for the views of the Department of the Interior on H.R. 521 - a bill to
amend the Organic Act of Guam to clarify Guam’s local judicial structure. H.R. 521 would establish
the local court system of Guam as a third co-equal and unified branch of government, alongside the
legislative and executive branches of the Government of Guam,

Enacted by the Congress, the Organic Act of Guam is similar to a constitution in any of the fifty
states. Amendments over time have continually added to self-government in the territory. The
Organic Act established a legislature. It was later amended to change the executive from an
appointed Governor to an elected Governor, and in 1984, to authorize the Legislature to establish
2 local appeals court. In 1994, under the authority granted in the Organic Act, the Legislature of
Guam established the Supreme Court of Guam. But, two years later, the Legislature removed from
the Supreme Court its administrative authority over the Superior Court of Guam. Since then Guam
has a bifurcated local court system at a time when virtually all states have unified court systems.

H.R. 521 would amend the judicial provisions of the Organic Act of Guam to specifically name the
Supreme Court of Guam as Guam’s appellate court, and outline the powers of the Supreme Court,
including full administrative authority for the Supreme court over the local court system.

It is argued that only an act of Congress can bring unity and dignity to Guam’s local courts.
Proponents of H.R. 521 suggest that if the Legislature retains control, the court system is subject to
influence by the Legislature. Only by placing local court authority in Guam’s "constitution” —the
Organic Act of Guam - can the judiciary of Guam be a co-equal and independent branch of the
Government of Guam. Opponents suggest that the syster is working fine, and that anadministrative
function divided between the Supreme Court and Superior Court is healthy for judicial system.

The structure of Guam’s local judiciary is largely a self-government issue for Guam. As such,
opinion from Guam should be given the greatest consideration, as long as issues of overriding
Federal interest are not involved. In 1997, the Executive branch examined H.R. 2370, an earlier
version of the bill under consideration today. A number of suggestions were made for improving
the bill and harmonizing it with the Federal court system. H.R. 521 includes the suggested
modifications in language. The Administration, therefore, has no objection to the enactment of H.R.
521 in its present form.

The Office of Management and Budget advises that there is no objection to the presentation of this
report from the standpoint of the Administration’s program.

ly,

David L. Bernhardt &>

Director, Office of Congressional
and Legislative Affairs and
Counselor to the Secretary

[A letter submitted for the record by William J. Blair, et al., Law Offices of
Dlemin, Blair, Sterling & Johnson, on H.R. 521 follows:]
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LAW OFFICES

KLEMM, BLAIR, STERLING & JOHNSON

WILLIAM J. BLAIR A FPROFESSIONAL CORPORATION JUAMES F. BALDWIN

E1ER J. SABLAN
THOMAS C. STERLING Sure 1008 PaciFic NEws BUILDING z J
RICHARD L. JOHNSON OIINSEL
238 ARcHmisHAr F.C. FLORES STREET 5
THOMAS C. MOODY, il JEFFREY L. BEATTIE

HAG/‘%TF{A. GUAM 8681 0-5205
JEHAN'AD G. MARTINEZ OF CouNaEw

TELEPHONE: (67 1) 477-7887; FACSIMILE (87 1) 472-4260 J. BRADLEY KLEMM
E-Matl: kbsj@ite.net

May 7, 2002

VIA FACSIMILE
(202) 225-709%4

Congressman James V, Hansen
Chairman

Committee on Resources

House of Representatives

U.8. Congress

1324 Longworth House Office Building
Washington, D.C. 20515-6201

RE: HOUSE RESOLUTION 521
Dear Congressman:

This letter is submitted as testimony in favor of the
passage of House Resolution 521, iantroduced by Guam
Delegate Robert Underwood.

The undersigned members of this firm are all members
in good standing of the Guam Bar Association, as well as
the bars of several states of the United States. We have
each chosen to live in Guam and practice our profession
here. Several of our lawyers have practiced law in Guam
for over 20 years. We have personally witnessed the
evolution of the Guam judiciary to what it is today.

That evolution has been a tortured one. In 1977, the
U.S. Supreme Court, in a 5-4 decision, struck down the Guam
law creating the first Guam Supreme Court on the basis that
Congress had not clearly expressed its intentions to
deprive the citizens of Guam of direct access to the
federal courts. Congress later rectified that situation by
amending Guam’s Organic Act, which functions as Guam’s
conetitution, to allow the Guam legislature to create a new
supreme court, Due to the vagaries of local politics,
that did not occur for many years.
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In the intervening years, the Guam judicial system
remained headless, the statutes on the books centemplating
the existence of the now defunct Supreme Court. In the
absence of a functioning Supreme Court, unintended power
devolved to the Presiding Judge of the Supericr Court,
Guam’s trial court. Appeals continued to go the Appellate
Division of the District Court of Guam, a federal court,
which had no administrative responsibilities with respect
to the Superior Court.

The vacuum caused by the dJecapitation of the Guam
judicial system resulted in the aggrandizement of power in
the Presiding Judge, power that many in the legal
profession nelieve has been abused. This power hasa been
preserved and enhanced as the vesult of local politics.

Cur conseguence ©f this process has besn a serious
erosion of confidence in the integrity ard independance of
Guam's judiciary. With the recreation of the CGuam Supreme
Court it was hoped that confidence in the judicial system
would be restored. Unfortunately, however, local politics
toock over once more and Guan's Legislature tacked on a
rider to a vcompletely unrelated piece of legislation,
stripping the Supreme Court of its administrative
supervisory powers over the Buperior Court and reinvesting
the Presiding Judge with the mutated powsrs that had
previocusly evolved,

This situation has fortultously been corrected as a
bypraduct. of a federal appellate court decision dealing
with a different issue, but the Guam judicial system
remaina vulnerable to local political maneuvering. There
is nothing precluding the Guam lLegislature from once again,
in the middle of the night, revamping the judiciary to suit
the current political whim or to satisfy the most recent
political bargain.

The people of Guam reguire and deserve a 4udiciary in
which they can have confidence, In other jurisdictions
under the 11.8. flag, politieization of the judicial branch,
as has occurred on Guam, would not be possible, inasmuch as
the independence of the judiciary is protected by
constitutional provisions. Guam’s residents enjoy no such
protection, ag, just as in the case of the Supreme Court,
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local polities have not favored the process for Guam to
adopt a constitution of its own, even though (ongress has
authorized that process to go forward.

In the meantime, the Organic Act remains the de facto
constitution of Guam. In the Organic Act, Congress
promised the citizens of Guam a republican form of
government, one with three co-equal branches that check and
belance one another. Delegate Underwood’'s proposed
legislation would fulfill Congress’ promise by elevating
the judiciary to a truly co-sgual status, & status that
would have to be honored and wespected by the other two
branches of the government of CGuam.

We are cognizant of the desire of Congress to defer to
local elected officiales in wmetter welating to self-
government, However, this is & case in which such benign
negqleat harms, rather than advances, the political
maturation of Guam. Unless the judiciary is alsc allowed
te mature and develop inte 2a sound and independent
institution, the political evolution of Guam itself will
contitiie to be stunted and malformed.

We urge you to look favorably on H.R, 251.

Very truly yours,

W, 7

WILLIAM J. BLATR THOMAS C. MOODY
M&ﬁ’@f} mg'x
THOMAS C. e by 400

JEHAN? . MARTINEBEZ

RICHARQ/ L, JOHNSON

GLINADRIN
72 \HORDETNOF R ICE\HORDGIAIMER LTR\G 777 ¥ RANSEN
RE HR 521 - ORGANIC ACT.DOC
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[A statement submitted for the record by The Hon. Madeleine Z. Bordallo,
Lieutenant Governor of Guam, on H.R. 521 follows:]

Statement of The Honorable Madeleine Z. Bordallo, Lieutenant Governor of
Guam, on H.R. 521

Chairman Hansen and Members of the Committee on Resources:

I am submitting this statement in support of H.R. 521 and I would kindly request
that my testimony be entered into the record.

H.R. 521 would amend the Organic Act of Guam for the purposes of clarifying the
local judicial structure of Guam. I believe that this legislation is appropriate and
necessary for the proper operation of the Judicial branch of Guam.

Mr. Chairman, I was a Member of the 21” Guam Legislature in 1993 when the
Frank G. Lujan Memorial Act was passed establishing the Supreme Court of Guam.
I was proud to have had a role is shaping this local legislation and it was a great
honor when the Supreme Court was installed during my first term as Lieutenant
Governor.

Governor Gutierrez and the Guam Legislature had done a fine job in appointing
and confirming outstanding jurists to serve on our Guam Supreme Court, and our
Supreme Court has matured over the years.

The question before Congress is whether the provisions of H.R. 521 are needed
to clarify the role of the Supreme Court. I believe that this bill is indeed necessary
to ensure that the Judicial branch is unified and insulated from political pressure.

The Judicial branch has been buffeted by political maneuvering as control of the
administrative and policy making process has been contested between the Supreme
Court and the Superior Court. This is not what was envisioned by the authors of
the local legislation. We believed we were enacting legislation that was creating a
Supreme Court, with all that the term means, Supreme in every sense of the word,
and as has been the practice for all similar Judicial systems throughout the United
States.

H.R. 521 would clarify that the Supreme Court has distinct responsibilities in
making Judicial policy and in administering the functions of the Superior Court and
local court divisions. That we need this legislation is a clear indication that the Ju-
dicial branch has problems and that political interference has managed to seep into
the Court processes on Guam. In 1998, in his State of the Judiciary Report to the
people of Guam, Chief Justice Peter Siguenza stated that, “this branch was broken.”
In 1999, then Chief Justice Benjamin Cruz stated in his report to the people that,
“things have gone from bad to worse.” A 9’ Circuit decision earlier this year restored
the supremacy of the Guam Supreme Court and began a process of recovery.

H.R. 521 is needed to eliminate the interference of local politics in our court sys-
tem. I commend the Committee for taking up this bill and I thank you for your kind
consideration of my statement in support of H.R. 521.

[A letter submitted for the record by Terrence M. Brooks, et al., Brooks Lynch &
Tydingco LLP, on H.R. 521 follows:]
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LAW OFFICES OF
BROOKS LYNCH & TYDINGCO 1.1p

TERRENCE M. BROOKS Suire 101, C&A Building TELEPHONE: {671} 472-6848
SANDRA D. LY}JCH 251 Matryr Street TELEQOPIER: (671) 477-5790
PHILLIPJ. TYRINGCQ Haghrfia, Guam 96010.5190 {671y 477-2915

Berrunt address chhoyali@chblaw.nwet
DAVIDRIVERA

May 8, 2002

Via Facsimile: (202) 225-7094

The Honorable James V. Hansen
Chairman

Comumirtee on Resources

.S, House of Representatives
Washingron, D.C, 20515-6201

Subjects House Resolution 521 re: Amendment of the Organic Act of Guam for the
Purposes of Clarifying the Judicial Structure of Guam

Dear Mr. Chairman

As attorneys of this law firm, and as members of the Guam Bar Association, we would like
to take this opportunity to thank the House Commitree on Resaurces for holding a public hearing
on this important matter,

House Resolution 521 has been introduced by Congressman Robert A. Underwood in order
to finally settle the dilemma sucrounding the Territory of Guam's judicial structure, The Organic
Act of Guam, adopted by Congress on August 1, 1950, functions as Guam’s constitution.
Nevertheless, an attempt was made in 1977 to create Guam’s own constitution.  When the fiest
Guam Constirution was drafted in December of 1977, the supreme court was recognized as the
highest court of Guam. In addition, the chief justice was the administrative head of the judicial
system. However, for various reasons unrelated to the judicial section of the proposed 1977 Guam
Constitution, the voters of Guam rejected the praposed 1977 Constitution.

The U.S. Supreme Court in 1977 struck down a Guam law which attempted to create the
Supreme Coutt of Guam, The U.S. Supreme Court held that Congress did not empower the Guam
Legislature to create a supreme court, Congress in 1984 amended the Organic Act to authorize the
Guam Legislature to creare an appellate court through passage of the 1984 Omnibus Territories
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May 8, 2002
The Honorable James V. Hansen
Chairman
Subj, House Resolution 321 re; Amendment of the
Organic Act of Guam for the purposes of Clarifying
the Judicial Structure of Guam

Page 2

Act. In 1993, the Guam Legislature passed the Court Reorganization Act which created the
Supreme Court of Guam. The Supreme Court was recognized as the highest court of Guam. All
parties involved, the executive, legislative, and judicial branches, the legal community, and
community-at-large, put a lot of time, thought, and effort in reorganizing the judicial branch as a
eruly independent, co-equal third branch of government with the supreme court as the head of the
judicial hierarchy. It ook nearly a decade to fashion the legislation and pattern the Act properly
itke all other court systems nationwide. Nonetheless, within hours of the confirmation of the first
justices of the Supreme Court of Guam, the Guam Legislature enacted legiclation removing certain
inherent powers of the Court. Shortly thereafter, the Supreme Court was stripped of its
administrative authority over the lower courts. We can only ascertain that the Guam Legislature
did what it did in passing such legislation for purely political reasons. The Guam Lagislarure has
never given a satisfactory answer as to why the Supreme Court has been stripped of its
administrative authority over the lower courts.

As it stands right now, the Guam Legislature has the power to create and abolish the
Supreme Court of Guam, This reality has a chilling effect on Guam’s legal community, In order
to protect the integrity of a jurisdiction’s judicial structure, the state supreme courts in all 50 states
are founded in state constitutions. The reason for this is obvicus. In our republican form of
government with three separate co-equal branches, the source of authority for each branch
emanates from the people through an adopted constitution. Guam is empowered by Congress to
adopt its own constitution. Our current elected leaders are not in favor of establishing a Guam
constitution until a newly defined federal-territorial relationship is negotiated. Guam has been
engaged in commonwealth negotiations with the federal government for the last twenty years,
Therefore, the source document in which the Supreme Court of Guam must be properly recognized
as part of a third co-equal branch of government is the Organic Act.

Because the Organic Act did not establish the Supreme Court of Guam, the proposed
amendments to the Organic Act containedin HLR. 521 are aimed at correcting this deficiency, The
measure has been endorsed by the legal community and the public-at-large as a means of bringing
stability to the judicial branch of the povernment of Guam. Stability within Guam'sjudiciaryis what
isneeded, Stability will only be possible if the establishment of the Supreme Court of Guam is
founded in Guam’s current constitution, the Organic Act,

Since Guam represents America's presence i1 Asia, we respectfully urge that you and the
U.8. Congress insure that we truly have a republican form of government with three separate co-
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equal branches by adopring the proposed amendments to the Organic Act foundin H.R. 521, We,
as your fellow American citizens of the Unized States of America in Guam, must be accorded the
same assurances and rights to an independentjudiciary whose pawers, functions, and very existence
can not be eliminared by the legislative body as has happened in neighboring Asian and Pacific
countries and even here,

Sincerely,

TERRENCE M. BROOKS, Esq.

DAVID RIVERA, Esq.
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[A letter submitted for the record by Hon. Felix P. Camacho, Senator, 26th Guam
Legislature, on H.R. 521 follows:]

St 158 =777 o ¢
Sinafsnu, Cysm 9¢
Piiotos 1671
47235441 451
Fax 1671 472:38

FHE OTTICL OF
Senator Felix P. Cainacho
TWENTY-SXTH DAY LEGISLATURE

May 3, 2002

Honorable James V, Hansen

Chairman

Commnitice on Resoutces

U.S. House of Representatives

1328 Longworth House Office Building
Washington D.C. 20515

Fax: (202) 225-5929

Dear Chairman Hansen,

As a Senator of the Twenty-sixth Guam Legislature T would like to cxptess my views on
HR. 521 and request that this letter be entered into the hearing record.

1 certainly support the independ of all branches of g inclusive of the
Jjudicial branch of Guam. However, HR. 521 is ¥ i with the fund 1
principle of respecting Jocal scif-govermment and gocs far beyond establishing a separate
branch of government. The only real effect of HLR, 521 is to take away the powet of the
people on Guam who enjoy self-govornment under the Organic Act. Tn fact, it would -
itmpose a federal requirement on the local government and diminish the ability of Guam®s
people to establish checks and bat: within the administration of their respective
branches, establish divisions of the courts, duties for court officers, separate budgets and
set forth other Jocal mandates. In sum, H.R. 521 secks to place local legislative powers
within the Judiciary.

. The choice to have Guam’s Judiciary administered by a Judicial Councii, Supreme Court
Justices or e combination thereof should be {eft to Guam’s people through their clected
officials or by a constitution. Congressional intervention in this matter does not advance
that federal interest of self-government for Guain. A Judicial Couneil does not impede the
ability of Judges and Justices to carry out their itutional duty to interprot law, hear
cases and render decisions as is the case of the Federal Judicia) Council with reletionship
10 the U8, District Courts and Courts Appeals.

Both Guwn’s trial and appellate courts serve & community that elects lawmakers and
govornors, and retsins judges and justices, Al have their respective roles aod
responsibilities, 1 would not wish to see any governor empoweted to create or dissolve
apencies or administrative divisions within the executive branch throuph executive order
void of a mandate from the Legislature, and 1 would not wish to see Supreme Court
Justices empowered to do likewise in the judivial branch,

| Comittet
Youstsm, Traneporcaton
& Leohamic Devaloprrent
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The essence of & tri-partite form of government is the branches” ability fo serve as 2
check and balance vpon each other by canying out their individual respective roles and
duties. Given Guam's close-knit community, I fecl that the appellate court should be
insulated from any form of conflicts of interest, including that of adtuinistering a trial
court whose very policies, praclices and procedurcs could be matters of legul appeal,
Moreover, I feel Congress should consider honoring the Supreme Court Justice”s request
of March 20, 2602, fo “afford them the opportunity to resolve further issues pertaining to
the judiciel branch without external interference.”

In closing, Guam's Judiciary continues fo oporate in a manner consistent with the U.S.
Constitution. There is no need for federal intetvention to establish the form of
administration within any branches of Guam’s government, inclusive of the Judiciary,
though it certainly has the constitutional pawer to do so.

‘Thank for the opportutity fo express my views on HR. 521 and ifs effect on sell-
government, self-determination and local conirol over local matters.

Pl

ix Camacho

[A letter submitted for the record by The Hon. Mark C. Charfauros, Senator, 26th
Guam Legislature, on H.R. 521 follows:]
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MARK C. CHARFAUROS
SENATOR
1 Mina‘liente Sais Na Lihcslaturan-Guihan
Office of Senator Mark C. Charfatros Tel: (671) 472-3031/2
588 W, Marine Dr., Suite 103 . Fax: (571) §72-3029
Hagiitng, Guam 96910 Pemall: markchar@kuentos.guam.net
May 6, 2002

Congressman James V. [lanscn
Chairman, Commitiee on Resources
U.S. ouse of Represcatatives

1328 Lopgworth House Office Building
Washingion D.C. 20515

Fax: (202) 225-5929

Dear Chairman [Jansen:

As a current Senator of the 26th Guam Legislature, a former Chairman of the 23rd Guam
Legislature’s Committee on Judiciary, aud the author of P.L. 23-86 (which enacted the current
composition of the Judicial Council of Guam), I would like to express my viewson HR. 52, 1
respectfully request that this leiter be included in the printed hearing record.

The United States Congress rightfully granted Guam’s lawmakers the authority fo ereatc a
Supreme Court of Guam in 1994, H.R. 521 supcrsedes local law in en arca that Congress
properly and wisely vested in the people of Guam as one of the powers of Jocal self-government
ihat we have as a 11.8. Torritory. R, 521 is the exact bill introduced and heard in Congress in
October of 1997. As 1 indicated before the Commitlee on Resources then, Guam already has the
tools of sclf-government, which it has cxercised for the last §1 ycars under the Organice Act of
Guam.

In one of its first act as « Legislative body, the Vitst Guam Legislature enacted P.L. 1-17, which
provided for a Judicial Council to oversce the administration of Guam's Judiciary. Since then, the
Legislature was empowercd with enacting a Supreme Court of Guam, which it did in 1994. In
1996, the Supreme Court Justiccs were sworn in, and the Supteme Court of Guam came into
existence. Likewise, the Guam Legis! cxercised its responsibility o set the intornal structure
of that Judiciary by reconstituting a Judicial Council of Guam 1o include three Justices and three
Judges, the Attorney General of (uam, und the Chairman of the Legislature's Judiciat
Committee, The concept of a Judicial Council has worked for the Federal Court system aud the
nation's lurgest jurisdiction (California) and smallest jurisdiction (Washington D.C1.).

Despite ¢hanges in the majority of the Guam ILegislature, there has been one constant with
repards 1o the Judiciary of Guam; i.e. the scparation of administration of the Supreme and
Superior Court and the use of a Judicial Council to set policy for that administration.
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Senator Charfauros
Testimony on HR. 521
Page 203

May 6, 2002

1 believe Guam has and continues 1o demonstrale its maturity in the handling of its internal
affairs. Today, the Suprome Court of Guam sceks to oversee the administration of both courts
under the vontext that it is part of its inherent role. Yet, the existence of Judicial Councils in the
Federal and States system does not diminish the role of any Supreme Cowt contained in those
court systems to hear appeals and sot legal precedent for their respective jurisdictions,
Morcover, ILR. 521 is not in responsc to any constitutional crisis or Guam's inubility to handle
its internal affairs. In facl, under the existing laws of Guam, the Supreme Court of Guam
roceived high reviews for its decisions by the Pacific Island Committee of the Ninth Circuit
Tudicial Council. Likewise, the Superior Courl of Guam is supporied and funded by the U.S.
Department of Justicc and the U.8. Federal Bureau of Investigation for its work in networking
nine (9) local and ninc (9) federal agencies in the IBI"s National Criminal Information
Computer system which serves the nation, and today serves as Guam's local repository for the
Criminal Tustice Information.

These are just a {few of the achievements of Guam's Judiciary under local statute. I certainly
recognize Congress’s explicit constitutional power to hnpose a federal requirement on the Jocal
governtent's judicial branch. To do so, however, T feel that it would be inconsistent with the
fundamental principle this Committec has tried to follow, respecting local self-government. HR.
521 would overturn numecrous sections of laws already enacted by the Guam Legislature. Guam
docs not enjoy fully governmont by consent, but we have government by consent in local affairs
under the Organic Act, JLR. 521 would shrink the sphore of governmoent by consent thal Guam
has under the Organic Act,

There arc no compelling reasons for this, and the supporters of HR. 521 cannot cite any
compelling yeasons. The claim that answering to the local law-making process and local voters
intetferes with judicial independence is simply illogical, Independence in the judicial function of
judpes in cowt cases is a diffcrent matter altogether than participating as ao inslitution of
government in the disciplines of the public policy provess with respect to the orgenization and
operation of the court system. Certainly, the rights of an individual fo appeal their casc and have
their case heard by a judicial process established and protected under the U.S. Constitution is
most enhanced by the administrative stracture set forth by the elected representatives of those
people or a Constitution adapted by those people.

Throughout the pist 51 years, the United States Congress has exereised discrction with regards
1o imposing Federal mandates upon Guam with regards to its governmont's stracture, As a follow
clected represcntative, whe diligently serves the people, T hope you will join me in opposing this
bill because it impairs the reprosentative function of the legislsture. 1 respectfully oppose HR.
521 becausc it seeks to place in the Supreme Court of Guam the sole abilily to dictate the
divisions within the courts that arc already cstablished by local law. Furthormore, it cifectively
removes a Judicial Council of Guam that has representatives of both courts. Moreover, it
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Senator Charfauros
Testimony on 1L.R. 521
Papgc 3of 3

May 6, 2002

empowers the Justices of the Supreme Court whom have formed a Unified judiciary Committce
to establish the make-up of that Commitiee and the powers of that Committee,

I would like to point vut onc particular area of concern, regarding the Supreme Coutt of Guam's
use of powers it feels it has. The Justices of the Supreme Cowrt of Guam, on two separale orders,
have thrcatened the use of imposilion of fines upon employecs of the Judicial Branch (sec
attached). Nowhere in the nation, under any Civil Service, is the use of fines an acceptable
punishment against employees for failure to comply with an order or to prevent their teslimony
on a budget effecting their operations before s Legislative Hearing, The latter, by its very
presence, poes against the principle of frecdom of speech. Letters of waming, reprimands,
suspension, or dismissal are the acccplable practice. Whereas alleged crimes are ccriainly subject
to prosecution, the removal of any form of protection of employees to appeal a casc, much less
defend their actions, through a judicial process is removed in light of the Administrative Orders
handed down by the Supreme Court of Guam to the Jower courts. This precedence is of great
concern to me as a Senator and a citizen of Guam and the United States.

1 thank you for the opporiunity to allow me to express my views on H.R. 521. 1 wish you and the
Commitiee well in your deliberation on an issue that could patentially have a lastmg impact on
the istand and people of Guam. .

Rcspect;fully,
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[A letter submitted for the record by The Hon. Benjamin J.F. Cruz, Honorable
Chief Justice of Guam (Retired), on H.R. 521 follows:]

EF
SUPREME COURT OF GUAM SFr,
Suite 300 Gua Judicial Center o ¢
120 West Q'Brien Drive =
Hagatsia, Guam 96910-5174 gl R
Telophone: (671) 475-3162 Eaceiraile: (671) 475-3140/ 475-3164 “ oS

Website: www justice.gov.gu/sup Email: bi il justice.gov.gu

Chambers of the Honorable Benjamin J.F. Crwe
Chiof Justice

AW

G

BENJAMIN J.F. CRUZ
HONORABLE CHIEF JUSTICE OF GUAM (RETIRED)
TESTIMONY IN SUPPORT OF H.R. 521

As the Retired Chief Justice of the Supreme Court of Guam, I concur with the
statement submitted by Acting Chief Justice F. Philip Carbullido in support of H.R.
521.

Iunderstand that the opposition to H.R. 521 is based on “States’ Rights;” that
thisis alocal issue which should be resolved by the local legislature. Iunderstand that
argument. However, it is superceded by the greater principle of assuring a democratic
society a co-equal and independent judiciary. Appended to Justice Carbullido’s
statement is a copy of a Resolution unanimously adopted by the Conference of Chief
Justices at its February 2001 Winter Meeting in Baltimore, Maryland. That Resolution
supports the introduction and passage of an amendment to the Organic Act which
ensures the independence of the Supreme Court of Guam and the entire Judicial
Branch from legislative or executive interference.

At that February 2001 meeting, I described to the Conference of Chief Justices
how the Guam Supreme Court was stripped of most of its powers by the Guam
Legislature by use of a rider without benefit of a hearing. They could not believe that
the Guam Supreme Court would be impacted so easily.

As the Congressman from Utah, I am sure that you are keenly aware of the fact
that the Justices of all the State Supreme Courts, and especially the Chief Justices, are
staunch if not solid supporters of “States Rights.”

When I presented the Resolution to the Conference of Chief Justices, they did
what they do on a daily basis. They placed “States’ Rights™ on the scales of justice
and weighed it against the concept of a co-equal and independent judiciary. Every
single Chief Justice present realized that there would be no “States’ Rights” to protect
if the state did not have a co-equal and independent judiciary free from interference
and retribution from the other two branches.
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I hope that you and your fellow committee members come to same realization.
A democratic society would have no rights to protect, much less “States’ Rights,” if
it did not have an independent co-equal judicial branch,

Some would argue that this would best be done in a constitution written by the
People of Guam. The People of Guam have had the power to write a constitution for
tweaty-five (25) years and they have not chosen to do so. The Organic Act is
currently Guam’s “Constitution.” Only the Congress can amend the Organiic Act. As
members of Congress it is your responsibility, if not your duty, to amend the Organic
Act to assure that this American community in the Western Pacific has all its right
protected by an independent co-qual judicial branch, Passage of HLR. 521 would
fulfifl that end. N

Thank you for affording me the opportunity to submit this short statement. I
look forward to your affirmative action to protect the Judiciary and the People of
Guam.

Respectfully Submitted,
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[A letter submitted for the record by F. Randall Cunliffe, and Jeffrey A. Cook,
Cunliffe & Cook, on H.R. 521 follows:]

E RANDALL CUNLIFFE LAW OFFICES TELEPHONE (67 1) 472-1824
JEFFREY A. COOK TELEFAX (671) 472-2422

gllﬂﬁ & GM E-MAIL cclaw@netpal.com
RICHARD P ARENS

Suite 200
210 Archishop EC. Flores Strect
Hagitfia, Guam 96910

May 7, 2002

Honorable James V. Hansen

Member of Congress

Chairman, Committee on Resources
1324 Longworth House Office Building
Washington, DC 20515-6201

RE: House Resolution 521 -Organic Act Amendment
Dear Congressman Hansen:

Please accept this letter as recommendation for the passage of House
Resolution 521. The proposed amendments to the Organic Act as contained therein,
serve to elevate the Supreme Court of Guam to a co-equal branch of government.
Guam will surely benefit from a Supreme Court whose authority arises from a

constitutionally mandated separation of powers.

Our office respectfully urges the Committee to endorse the passage of House
Resolution 521,

Sincerely,

CUNLIFFE & COOK

AoV

F. RANDALL CUNLIFE

REY A. COOK

gCHARD PARKER ARENS :

RPArsh WORK DOC 1 /Letters
RPALTRS {May 2002) ADMIN
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[A statement submitted for the record by Hon. Mark Forbes, Majority Leader,
26th Guam Legislature, on H.R. 521 follows:]

MINA ' BENTE SAIS NA LIHESLATURAN GUAHAN

g Hinanao Gubd Hinirdt, Riforma yan Rinueba,
yan Asunton Fidivkt, Taotao Hiyong yan Hinirdt

Senadut Mark Forbes, Gebil
Kabisiyon Mayurds

Testimony on HR, 521
Presented by Senator Mark Forbes

Majority Leader, 26th Guam Legislature and
Chairman of the Committee on Rules; Government
Operations; Reform and Reorganization;

Foreign, Federal and General Affairs,

Mr. Chai and bers of the Commitiee, thank you for this opporiunity to present
testimony on H.R, 521.

In truth, what excites me the most about the opportunity prescnted by this measure is the
chance it affords to make other critical changes to the Organic Act of Guam. These
critical changes are as follows:

An amendment to section 1421g, adding a new {d) to establish an Office of the Treasurcr
of Guam, This amendment is the single most critical change needed in the Organic Act
of Guam, under the dire present circumstances. Currently, the entire financial
management system of the government of Guam is under the direct control of cither the
Govemor of Guam or direct appointees of the Governor. This system has visited nothing
Jess than constant fiscal misery upon the government and the people of Guam. Since the
turn of the millennium, Guam has struggled under the burden of what was advertised as a
“state of the art™ fi ial system, installed in part with federal funds, To
call this “new system™ 2 white elephant wounld be an insult to white elephants, 1t has, in
short, failed not only to live up to its lofty expectations, it has failed to adequately
provide even the modicum of information necessary 10 make the most rudimentary fiscal
policy determinations in an educated fashion, As aresult of this debacle, the govemment
of Guam has been foroed to upgrade and activate its prior financial management system,
which was inadequate in the first place.

The tragedy that has been the implementation of the new financial management system is
only symptomatic, While our troubles with fiscal management in this government have
been exacerbated to an unprecedented degree of late, our financial management gystem
hgs perennially been beset by probletns, as decades of audits by the Inspector General of
the Department of the Interior should eloquently attest. The root problem is systemic,
There is inadequate accountability to the people in our current system, where all financial

N 155 Hesler Strcet, Japhtiie, Guom 96910
Telophone: 671-472-3407/408/512 -Facsimile: 67]-477-5036 - Email: sonforbes@hotmail com
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There is inadequate accountability to the people in our current system, where all financial
management responsibilities reside in the office of the Govermnor. We need the manager
of our aceounts to feel, 10 recognize, a divect sense of accountubility to the people — a8
opposed {o governors, This is best accomplished by making the office of Treasurer
slected, and by making the elected Treasurer the custodian of our acconnts.

That this is commonplace throughout the vast majority of the States of the Union simply
reinforces the wisdom of this. Our own experience in Guam, where recently we olectod
our Public Auditor also recommends this action. Orice, our Auditor was a gubernatorial
appointment, and in those days, the office of Public Auditor was most noteble by its
silence. Almost two years ago, our people clected their first Auditor, and the change hes
been remarkable, Audits aro condueted regularly, and our public has been informed of
results, This quantum inerenss in activity is attributable directly to fhe fact that Guam’s
Public Audiler iz now clected by and accountable to the people of Guam, We lock
forward to a similar renaissance when Guam eleots its first popularly elected Attorney
General. This boon wes bestowed upon our people by the wisdom of this House which
empowered the Guam Legislature to act in this manner through an amendment to our
Organic Act, and & Jocal Taw T was pleascd to author. 1 believe that experience
demonstrates thet an clected Treasurer would similarly exhibit far greater public

bility and responsiveness, and would perform al a much higher level of
efficiency, competence and effoctiveness, 1would go so far us to say that in the absence
of this change, the prognosis for the goverment of Guam's financial management
system is very grim,

At this time, ne day to day operational check and balance exists in the fisoal management
of our government in Guam. The Jegislature has been forced to streteh the boundaries of
appropriation authority fo do evorything possible in an often-vain attempt to force some
degree of responsible decision making and behavior. An elected and ndependent
Treasurer, hands frmly on the checkbook, would provide that day to day check against
Irresponsibility we so desperately necd, and allow our legislature fo revert to its proper
Tegislative role.

¥ am convinced that the preatest single thing we can do 1o restore fiscal accountability in
the: government of Guam is to establish a Treasurer of Guam, elected by and accountable
to the people of Guam.

A second change to the Organic Act that is fiterally a matter of life and death in Cuam is
rchange fo Section 1421g(s), with respect to our public hisalth system, No one disputes
that the Goversor of Guam must be permitted to exereise extraordinary powers in the
event of a fegitimate public health erisis, such as an epidemic or a biological or

envi tal di U 1y, the mention of a hospital in the same paragraph
has been used by governors in Guam to justify extraordinary control over the day to day
oporations of Guamn's only hospital in all and any circumstances. Often the purpose of
such control bas nothing to do with the maintenance of public healtl in Guam,
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T would be pleascd to report that the extension of these extraordinary powers to the day to
day operations of our hospital has resulted in a trim, officient and effective hospital that
provides a high level and quality of service to the people of Guanmy, but I cannol. On the
contrary, our hospital is in severe trouble, service to our poople suffers, and much of this
can be laid squarcly at the door of political interference with the operations of our
hospital.

Our hospital suffers from very significant shortages of critical medical and nursing
personnel. Tt nonotheless has one of the highest ratios of staf{f to beds in the nation. The
conclusion is obvious, We have sxpericnced in recent times the suspension of the
hospital board and the direct day to day control of the facility by the governor, without
benefit of an experienced or qualified hospital administrator. This was certainly not the
intent of the drafiers of this provision.

A past Congress addressed a similar problem with our education system in Guam by
making a simple amendment to the Orgarde Act. Replacing the phrase “the Governor®
with a the phrase “the Government of Guam” in Section 1421g (b) worked in the case of
our schools. Doing the same for 1421g (a) will also be beneficial,

Finully, Guam has been plagued by an ung dented amount of itigation these past few
years over the conduct of cloctions in our community, Currently, there is a dispute of
atmost two years over the composition of the Guamn Blection Commission that has
resulted in court cases reaching as far as the Ninth Circuit Cour! of Appeals, and
fitigation on this matter has been revived in our own Superior Court. The disputes center
around one central issue: Does the governor of Guam have unrestricted authority to
appoint all bers of the C ission unilaterally? The fact thai litigation has now
ocerrred in three courts underseores that this issue is not casily resolved through the
courts and is not sided by confusing language in the curront Organic Act,

Fres and open elections are the bedrock of our democratic process and are the welispring
from which all-else flows. To resolve this persistent probjem, T suggest language similar
to what already exists in the Organic Act of the Virgin Islands. The Organie Act of our
sister territory provides for an ¢lection commission clected by the people, or even betler,
language which establishes a Secretary of Guam whose powers and responsibilities
would be similar to those exerciscd by the Secretaries of State of sundry states of the
Union.

H.R. 521 affords a vehicle to accomplish these things where no other vehicle exists. In
my view, these changes to the Organie Act are 80 necessary that their inclusion in HR.
521 as amendments would make the ontive bill unassailable. The original language in
LR, 521 tha! establishes the Supreme Court of Guam within the Organic Act is logical,
We in Guam have created this Supreme Court, pursuant to provisions in feders! law, and
T cannot conceive of any instance in which Guam would pass a taw abolishing our
Supreme Court. Furthermore, the existence of the Supreme Court of Guam is an
indication oCour judicial maturity as a ity and gaar ing its per in
the Organic Act memerializes that maturity, Why should Guam not wish that?
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In fact, no one in Guam has a reasonuble objection to that. The arguments in Guam over
this issue have nothing to do with whether s Sup Court should exist in Guam. That
is beyond objection. Rather, the arguments have to do with far mote parochial coticerms,
such as who gets to hirc and fire within the judiclary, who gets to prepare budgets for

bmission o the legis! should there be one financial management system within
the entire judiciary and whe has administrative control?

These concerns are no doubt persisient, if mundane, Arguments and laws have
proliferated on this subject for many years now and have become tengled in a shifting
web of local politics, All of this is wnworthy of our judiciary and our government in
general. Decisions about the organization of any branch of owr government ought {0 be
made irrespoctive of the ephemeral, partisan concerns,

Perhaps there is compromise Inguage that can be achieved in HR. 521 with respect to
these mundane issues that can be agroeable to all parties concerned. 1 do not know, But
o avoid permanently placing Guamy’s judiclary clearly among the {hree branches of’
government of Guam because of these mundane matters is au error,

In summary, T urge that further amendments to the Organic Act of Guam b included in
this bill. The first would add anew Sectlon 1421g(d) to read:

*{dy Office of the Treasurer of Guam; Office of the Sccretary of Guam. The
government of Guam may by law establish an Office of the Tressurer of Guam.
Qualifications to become a candidaie for the Office of the Treasurer of Guam shall be
those qualifications as exist in (his Act for the Office of Governor, The government of
Guam may by law establish an Office of the Secrotary of Guam., Qualifications to
become a candidate for the Office of the Treasurer of Guam shall be those qualifications
as exist in this Act for the Office of Governor. The duties of the Secretary of Guam shall
be those as defermined by the laws of Guam, provided that the Secretary of Guans shall at
amimum be responsible for the conduct of elections in Guam.”

The second smendment wonld amend Section 1421 g{n) to read:

"(a) Public Health services, ( Subjeet to the laws of Guam, the Governor) The
Government of Guam shall establish, maintain, and operate public health services in
Guam, including hospitals, dispensaries and quarantine stations, in such places in Guam
as may be necessary, and (he) shall promulgate quarantine and sanitary regulations for
ihe protection of Guam against the impotiation and spread of discase.”

With the addition of these amcndments, and with some possible modification of the
otiginal language of this measure, this can be a very important and beneficial Jaw for the
people of Guam,
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MINA" BENTE SAIS NA LTHESLATURAN GUAHAN

i Hinanzo Gut Hinitat, Rifowns yan Rinucba,
yp Asunton Fidird, Taotao Hiyong yen Hinirde

Senadot Mark Forbes, Gebilu
Kabisivon Mayurdt

Mark Forbes is a four-term member of the Guam Legislature, He currently serves as
Magjority Loader of the 26th Guam Legislature and is also the Chairman of the Committce
on Rules, which also has oversight over matiers as diverse as general Government of
Guam operations, land, telecor jeations, reorganization and govi reform,
foreign affairs, and federal affairs.

Prior 10 his election to the 231d Guam Legislature, Senator Porbes was the Deputy Chief
of Staff and Director of Policy and Communjcations for Governor Joseph F. Ada, a post
he held for eight vears.

T ss Heslcr Stfw: Hagﬁ!na, Guam 96910
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[A letter submitted for the record by Seth Forman, Keogh & Forman, on H.R. 521
follows:]

LAW OFFICE OF

KEOGH & FORMAN
SUITE 105, C& A PROFESSIONAL BUILDING
251 MARTYR STREET
HAGATNA, GUAM 86910
ROBERT L. KEOGH TELEPHONE (671) 472-6895
SETH FORMAN FACSIMILE (671} 4726929

May 7, 2002

VIA FACSIMILE ONLY
202 225 7094

The Honorable James V. Hansen
Chairman, Conmmittee on Resources
United States House of Representatives
1324 Longworth House Office Building
Washington, DC 20515-6201

Re: H. R. 521
Dear Mr. Chairman:

Thank you for the opportunity to submit written testimony in
favor of H.R. 521, Delegate Underwood’s proposed amendment to the
Organic Act of Guam in order to establish a functional, permanent,
apolitical judicial branch of the Government of Guam.

I am an attorney in private practice in Guam. Many other
witnesses will surely address various compelling public policy and
philosophical concerns which weigh heavily in favor of Delegate
Underwood’s proposal. While I wmay agree with these concerns, my
clients, colleagues, and I have a more mundane concern. When gods
go to war, mortals suffer. When judges or courts are locked in
perpetual political struggle with each other, then litigants,
attorneys and the general public suffer. So long as the structure
of Guam’s judiciary can be radically changed at the whim of a
single Guam legislator by means of a late-night rider to an
unrelated bill, a fair percentage of Guam’s judicial resources will
be devoted to political turf battles rather than to the resolution
of pending disputes. The parties and attorneys who appear before
Guam’s courts must constantly worry about being caught in the
judicial crossfire. The judiciary on Guam must be permanently
established as a unified and independent third branch of government
in order to function effectively and maintain public confidence.
Delegate Underwood’s measure will achieve this laudable goal.
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Letter to The Honorable James V. Hansen Law Office of KEOGH & FORMAN
May 7, 2002
Page 2

Thank you again for the opportunity to express my views on
these matters.

Sincerely,
S AL, Forvmen
SETH FORMAN

SF/aoc
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[A letter submitted for the record by Gerald E. Gray, Law Offices of Gerald E.
Gray, on H.R. 521 follows:]

LAW OFFICE OF GERALD E. GRAY
202 K&F Commercial Building
213 E. Buena Vista Ave.
Dededo Guam 96912
Tel:(671)637-9620/1
Fax:(671)637-9660

May 7, 2002

1.202-225-7094

U. 8. House of Representatives
Committee on Resources

Re  Public Hearing on H. R. 521 - Organic Act Amendment
Gentleman:

I'write to inform you that f at in full agreement with the proposed Organic Act Amendment,
House Resolution No, 521,

Sincerely,

AT

/Gpmld E. Gy, Bsq. Y
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[A letter submitted for the record by The Hon. Lou Leon Guerrero, Senator, 26th
Guam Legislature, on H.R. 521 follows:]

May 8, 2002

Honorable James V. Hansen
Chairperson

House Committee on Resources

1324 Longworth House Office Building
Washington, D.C. 20515-6201

Dear Mr. Chairman,

My name is Lou Leon Guerrero and I am a Senator with the 26th Guam Legisla-
ture. I am writing this letter to support the passage of H.R. 521, which was intro-
duced by Congressman Robert Underwood, Guam’s Representative. H.R. 521 seeks
to clarify the local judicial structure of Guam.

Local law created the Supreme Court of Guam. Since its establishment as an ap-
pellate court, there has been much controversy and discussion as to its responsi-
bility and supervisory jurisdiction over the Superior Court of Guam and all other
courts in Guam. There have been efforts made by both the Guam Legislature and
Congress to clarify Guam’s third branch of government. However, the fact remains
that the Judiciary is not truly a co-equal, independent branch of government and
subject to changes by the Guam Legislature.

If the Supreme Court of Guam is to truly serve as the highest court of the island,
as what was originally intended, the amendments introduced in H.R. 521 must re-
ceive prompt action by the House of Representatives.

There is much support for the passage of this legislation within the legal commu-
nity, the private sector and the government. By passing H.R. 521, I feel that this
may be our only avenue to assure the judicial branch free from political interference
and provide them the authority to act independently and be vested with those pow-
ers traditionally held and exercised by the highest court of a jurisdiction.

H.R. 521 is a vital piece of legislation for Guam and I humbly request its expedi-
tious passage.

Respectfully,

Lou Leon Guerrero, RN, MPH
Senator and Assistant Minority Leader of the 26th Guam Legislature

[A statement submitted for the record by The Hon. Carl T.C. Gutierrez, Governor
of Guam, on H.R. 521 follows:]

Statement of The Honorable Carl T. C. Gutierrez, Governor of Guam, on
H.R. 521

Mr. Chairman and Members of the Committee on Resources:

Thank you for inviting me to appear before the Committee on Resources to
present testimony on H.R. 521. Although I am not able to attend this hearing, I
would like to submit this testimony for the Committee’s consideration and I would
appreciate your entering my testimony into the record for this bill.

H.R. 521 is a bill to amend the Organic Act of Guam for the purpose of clarifying
the local judicial structure of Guam. This bill would clarify the status of the Su-
preme Court of Guam and would give the Supreme Court of Guam administrative
oversight and control of the Superior Court of Guam, divisions of the Superior Court
and other local courts.

I am in favor of H.R. 521 and I would urge the Committee on Resources to report
this bill to the House of Representatives with the Committee’s favorable rec-
ommendation.

H.R. 521 would establish the independence of the Judiciary as a co-equal branch
of the Government of Guam, and would insulate the Judicial branch from political
interference by the executive and legislative branches. Without the clarifications of
the Organic Act, we may find ourselves in the unfortunate situation where political
favors are freely traded or where political pressure is applied to the Justices and
Judges of the Courts of Guam.

The Justices of the Guam Supreme Court have requested this legislation because
they know that the current operations of the Supreme Court and the Superior Court
are neither efficient nor seamless. We have two policy-making bodies within the Ju-
dicial branch, and we have an unhealthy relationship between the Courts. Without
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the clarifications of H.R. 521, we have a void that the politicians in the Legislature
are all too eager to fill.

I am pleased that the Committee will hear firsthand from the representatives of
the Supreme Court and the Superior Court. In the interest of Judicial independence,
I will forego commenting on the current state of affairs of that branch, but I will
note that the situation between the Courts cannot be described as ideal, even by
the opponents of H.R. 521.

The Judicial branch should operate with integrity and should be above the polit-
ical fray, not immersed in it. A Supreme Court that is not the highest Court is an
anomaly and an aberration. A situation has evolved where the fight for Judicial su-
premacy has created uncertainty and political intrusion into the affairs of the Judi-
ciary. H.R. 521 is a needed fix, and one that is overdue.

[A memorandum submitted for the record by Thomas J. Lannen, Dooley Lannen
Roberts & Fowler LLP, on H.R. 521 follows:]
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865 8. Marine Drive

Suite 201, Orlean Pacific Plaza DOOLEY LANNEN

Tamuning, Guam 96913 ROBERTS & FOWLER
Telephone: (671) 646-1222 LLp

Facsimile: (671) 646-1223 Attomeys At Law
www.Guamlawoftice.Com

Writer's Direct E-Mail:
Lannen@Guamlawoffice, Com

A Guam Limited Liability Partnership

Memorandum

To:  Honorable James V. Hansen, Chairman
COMMITTEE ON RESOURCES
U.S. HOUSE OF REPRESENTATIVES
1324 Longworth House Office Building
Washington, D.C. 20515-6201

From: Thomas J. Lannen, Esq.
Date:  May &, 2002
Rer HR 521; An Amendment to the Organic Act of Guam

Dear Chatrman Hansen:

1 apologize for the informality of this communication. I have been away from Guam on
business and just learned of the public hearing today on H.R. 521, introduced by Guam’s
Congressman Robert Underwood. H.R. 521 would amend the Organic Act of Guam and
remove local legislative control over the Guam Supreme Court. [ want to express my
support for H.R. 521,

T'have lived and practiced law on Guam for almost twenty years. Guam needs greater
stability in many of its institutions, but nowhere is it more critical than in our institutions of
justice.

The political maneuvering by the Guam Legislature since the realization in 1996 of a Guam
Supreme Court has acted to destroy the solemnity and independence all of us on Guam
expect of our court system. The manipulation of power and authority within the two levels
of Guam’s court system by the Guam Legislature is an embarrassment, both for lawyers who
practice before the courts of Guam, and those who seek justice in an institution that is
expected to be, in reality and in appearance, above political intermeddling,
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Memorandum To: Honorable James V. Hansen
Re:HR. 521

I believe Justice Carbullido of the Guam Supreme Court will testify on behalf of LR, 521 and I
urge you to carefully consider what I expect will be his thoughtful and compelling arguments in
suppott of the bill.

Task the House to make the authority of Guam’s Supreme Court an element of the Organic Act
rather than subject to local legislation. The briefhistory of Guam’s Supreme Court has made clear

the need for this federal legislation. HLR. 521 is well crafted and an appropriate measure which will
pravide the public and the bar with greater confidence in our justice system.

Respectfully,

Thomas J. Lannen
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[A statement submitted for the record by Floyd E. Leonard, Chief, Miami Tribe
of Oklahoma, on H.R. 791 follows:]

Statement of Floyd E. Leonard, Chief of the Miami Tribe of Oklahoma

Chairman Hansen, Congressman Rahall and Members of the Committee, I am
Floyd E. Leonard, Chief of the Miami Tribe of Oklahoma. I wish to thank you for
this opportunity to present written testimony to this Committee on Resources with
respect to H.R. 791.

H.R. 791, if passed, would extinguish, terminate and take away the aboriginal or
treaty titles, and related rights and interests, of the Miami Tribe of Oklahoma, the
Ottawa Tribe of Oklahoma and the Prairie Band Potawatomi Tribe of Kansas, with-
out their respective consent, in and to their respective land and land claims in the
State of Illinois, and would relegate those Tribes to multiple monetary claims and
lawsuits against the United States in the United States Court of Federal Claims for
their respectively taken land in Illinois. The Miami Tribe of Oklahoma now accepts
the proposition that it is prudent and necessary for the U.S. Congress to assume
a material role in balancing equitably the interests of the State of Illinois, its citi-
zens and property owners, at least with respect to the Miami Tribe of Oklahoma,
and to legislate a good faith, fair and meaningful resolution of the land claims of
the Miami Tribe of Oklahoma in Illinois. For that reason, the Miami Tribe of Okla-
homa commends Congressman Johnson for his leadership in starting dialogue in
Congress, by introducing H.R. 791. The Miami Tribe of Oklahoma, however, op-
poses H.R. 791 for the reasons that I will address briefly in this statement, but
again accepts the proposition that Federal legislation, in a form and containing such
terms that are different than the present form and terms of H.R. 791 but that are
also fair and reasonable, is the most appropriate methodology for an expeditious res-
olution of the recognized and treaty title claims of the Miami Tribe of Oklahoma
to land, and related rights and interests, in the State of Illinois.

Selected Historical Background—Miami Tribe of Oklahoma:

The Miami Tribe of Oklahoma, the Ottawa Tribe of Oklahoma and the Prairie
Band Potawatomi Tribe of Kansas, and their respective treaty or aboriginal title
claims to lands in Illinois, are the subject of H.R. 791. That is not the only thing
these great and historic Tribes have in common. In addition to their rather dubious
distinction of being the subject of H.R. 791, each such Tribe possesses a distinctive
characteristic that is not shared by most other Tribes in the United States that have
asserted or are presently asserting a bona fide land claim under a treaty with the
United States. Each such Tribe, that is identified in and the subject of H.R. 791,
is and has been since 1787, a beneficiary of the Northwest Ordinance of 1787.

The Continental Congress enacted the Northwest Ordinance in 1787, and the U.S.
Congress adopted and ratified the Northwest Ordinance in 1789, during its first ses-
sion after ratification by the original States of the new U.S. Constitution. Congress
ratified the Northwest Ordinance as part of the exercise of its Commerce Clause,
under Article I, Section 8, Clause 3 of the U.S. Constitution. The Northwest Terri-
tory, which was defined and created legislatively under the Northwest Ordinance,
includes present-day Illinois, Indiana, Michigan, Ohio and Wisconsin. The North-
west Ordinance of 1787 is still valid U.S. law, and is part of the organic and con-
stitutional laws of the States of Indiana and Illinois, and the other Northwest Terri-
tory States.

The Northwest Ordinance, as adopted by the Continental Congress and as ratified
by the first U.S. Congress, fostered at least three (3) important national social poli-
cies with respect to the Northwest Territory: (i) the westward Euro—American settle-
ment of the Northwest Territory; (ii) the abolition and prohibition of slavery in the
Northwest Territory; and, (iii) the self-imposed affirmative duty by and on the part
of Congress to use utmost good faith in its dealings with the Indians of the North-
west, and to not take the lands of the Indians in the Northwest Territory without
the consent of those Indians. The “pro—Indian” component of the Northwest Ordi-
nance of 1787 states, in part, that: “The utmost good faith shall always be observed
towards the Indians [in the Northwest Territoryl; their lands and property shall
never be taken from them without their consent.” Emphasis Added.

In 1795, and pursuant to the Treaty Clause, under Article II, Section 2, Clause
2 of the U.S. Constitution, and fresh on the heels of the espoused “pro—Indian” pol-
icy under the Northwest Ordinance, the United States, my client and several other
Indian Tribes consummated the Treaty of Greenville. The Treaty of Greenville of
1795, along with other treaties entered into by the United States and the Miami
Tribe of Oklahoma under the Treaty Clause of the U.S. Constitution, including the
Treaty of Grouseland of 1805 as referenced in H.R. 791, is the “supreme Law of the
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Land” under Article VI, Section 2 of the U.S. Constitution. Pursuant to the Treaty
of Greenville of 1795, the Treaty of Grouseland of 1805 and other treaties between
the United States and the Miami Tribe of Oklahoma, the Miami Tribe of Oklahoma
still holds, and by corollary has never ceded, its recognized, acknowledged and trea-
ty title to (i) approximately 2.6 million acres of land in Illinois, that is referenced
specifically in H.R. 791, and (ii) other substantial and vast acres of land in the
original Northwest Territory.

Present Status of Illinois Land Claims:

In 1999, the Miami Tribe of Oklahoma filed a lawsuit, in the U.S. District Court
for the Southern District of Illinois, against several property owners in Illinois who
hold titles to lands in Illinois to which the Miami Tribe of Oklahoma claims it owns
superior treaty title under the Treaty of Grouseland of 1805. The Miami Tribe of
Oklahoma, in 2001, voluntarily dismissed that lawsuit for the sole reason that the
lawsuit was disruptive to those Illinois property owners, and would have continued
to be disruptive during the anticipated lengthy period of pre-trial proceedings, trial
and possible appeals relating to that lawsuit. In February 2001, after the Miami
Tribe of Oklahoma had filed the lawsuit in Illinois in 1999, but before the Miami
Tribe of Oklahoma voluntarily dismissed that lawsuit in 2001, Congressman John-
son introduced H.R. 791.

The U.S. Office of Solicitor has examined the recognized and treaty title claims
of the Miami Tribe of Oklahoma to Illinois land under the Treaty of Grouseland of
1805, but, to our knowledge, has not issued a formal opinion or assessment as to
the validity or breadth of those claims. The Miami Tribe of Oklahoma is aware gen-
erally that the U.S. Office of Solicitor has examined the aboriginal and/or treaty
claims of the Ottawa Tribe of Oklahoma and the Prairie Band Potawatomi Tribe
of Kansas, but is unaware as to the status or definitiveness of those examinations.

H.R. 791—General Points of Opposition:

The Miami Tribe of Oklahoma opposes H.R. 791, in its present form, based on
the following general observations and for the following general reasons:

1. The Miami Tribe of Oklahoma has not consented to the confiscation and taking
of land in Illinois, that it holds or claims by virtue of recognized title under the
Treaty of Grouseland of 1805, or otherwise. H.R. 791, in present form, takes those
recognized title and related land claims in Illinois of the Miami Tribe of Oklahoma
(including, without limitation, all claims for trespass damages, use and occupancy,
natural resources and hunting and fishing rights that relate to or arise from such
lands), without the consent of the Miami Tribe of Oklahoma, in direct violation of
the Northwest Ordinance of 1787, and of course in direct contravention of the policy
and obligation of “utmost good faith” that the Miami Tribe of Oklahoma is afforded
and entitled to receive from the United States and the State of Illinois.

2. The Fifth Amendment to the U.S. Constitution attaches to the land and recog-
nized title claims of the Miami Tribe of Oklahoma in Illinois, including all claims
for trespass damages, use and occupancy, natural resources and hunting and fishing
rights that relate to or arise from such lands. H.R. 791, in its present form, is un-
fair and unreasonable, and for that reason and possibly other reasons H.R. 791 is
or would constitute a violation of the Due Process Clause of the Fifth Amendment
to the U.S. Constitution.

3. In addition, the taking or confiscation of the land and recognized title claims
in Illinois of the Miami Tribe of Oklahoma under the Treaty of Grouseland of 1805
(including, without limitation, all claims for trespass damages, use and occupancy,
natural resources and hunting and fishing rights that relate to or arise from such
lands), as contemplated by H.R. 791, requires the payment of fair compensation to
the Miami Tribe of Oklahoma under the Just Compensation Clause of the Fifth
Amendment to the U.S. Constitution.

4. H.R. 791, in its present form, is or would be a naked and unprecedented abro-
gation by the United States of its treaty obligations that it owes to the Miami Tribe
of Oklahoma, and violates or would violate the Federal doctrine of trust responsi-
bility. The Miami Tribe of Oklahoma exchanged its vast aboriginal and recognized
title claims to land in the Northwest Territory, in reliance on the Northwest Ordi-
nance of 1787 (and other applicable U.S. laws) and its negotiated rights, interests
and claims that are set forth in the Treaty of Greenville of 1795, the Treaty of
Grouseland of 1805 and the many other treaties between the United States and the
Miami Tribe of Oklahoma. Pursuant to the Treaty of Greenville of 1795, the Treaty
of Grouseland of 1805 and the many other treaties between the United States and
the Miami Tribe of Oklahoma, the Miami Tribe of Oklahoma owns, among other
claims, recognized title to land, and rights and interests that relate thereto, in
Illinois, as well other areas of the original Northwest Territory. The United States
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has a duty, pursuant to this trust responsibility, (i) to honor the trust relationship
between the United States and the Miami Tribe of Oklahoma, (ii) to fulfill its treaty
obligations to the Miami Tribe of Oklahoma, under the Treaty of Greenville of 1795,
the Treaty of Grouseland of 1805, and otherwise, and, (iii) as a fiduciary of the re-
sources of the Miami Tribe of Oklahoma, to act in good faith and utter loyalty to
the best interests of the Miami Tribe of Oklahoma with respect to the recognized
title claims of the Miami Tribe of Oklahoma in Illinois and elsewhere in the original
Northwest Territory, and otherwise.

5. H.R. 791, in its present form, is internally inconsistent and legally problematic
since it purports to extinguish the recognized title or claims to recognized title of
the Miami Tribe of Oklahoma to lands in Illinois under the Grouseland Treaty of
1805, upon Congressional passage of the H.R. 791, but then relegates the Miami
Tribe of Oklahoma to file a lawsuit or multiple lawsuits against the United States
in the United States Court of Federal Claims for monetary damages attributable to
such extinguished claims under the Grouseland Treaty of 1805.

6. The Miami Tribe of Oklahoma is presently investigating and has not deter-
mined definitively, as of this juncture, whether the State of Illinois, or any of its
citizens or any other party violated the Trade and Intercourse Act of 1790, as
amended, or any other applicable Federal laws, with respect to the recognized title
or claims to recognized title of the Miami Tribe of Oklahoma to lands in Illinois.
H.R. 791, in its present form, also purports to extinguish any claims by the Miami
Tribe of Oklahoma, with respect to the recognized title or claims to recognized title
of the Miami Tribe of Oklahoma to lands in Illinois, that relate to or arise from pos-
sible violations by the Trade and Intercourse Act of 1790, as amended, or any other
applicable Federal laws.

7. The investigation and examination by the Miami Tribe of Oklahoma of its rec-
ognized title or claims to recognized title of the Miami Tribe of Oklahoma to lands
in Illinois or any other part of the original Northwest Territory (including, without
limitation, all claims for trespass damages, use and occupancy, natural resources
and hunting and fishing rights that relate to or arise from such lands), or any re-
lated violations or potential violations under the Trade and Intercourse Act of 1790,
as amended, or any other applicable Federal laws, requires the expenditure of sig-
nificant resources and the compilation of extensive historical research and docu-
mentation pursuant to accepted methodologies, which generally cannot be completed
within a twelve (12) month period. H.R. 791, in its present form, would purport to
take away and terminate any claims, that relate to or arise from its recognized title
or claims to recognized title to land in Illinois, or otherwise, that the Miami Tribe
of Oklahoma may not presently be aware of or that may be subject to a present but
incomplete examination, but that it may uncover or discover or complete its inves-
tigation or examination later than one (1) year after passage of H.R. 791.

8. The Miami Tribe of Oklahoma incorporates in this statement, by reference, the
statements by or on the part of the Ottawa Tribe of Oklahoma and the Prairie Band
Potawatomi Tribe of Kansas, the National Congress of American Indians, and oth-
ers in opposition to H.R. 791, as presented before the U.S. House of Representa-
tives, Committee on Resources, on May 8, 2002, which are not inconsistent with this
testimony, and subject to any later clarification or other statement that is or may
be furnished to the Committee on Resources by the Miami Tribe of Oklahoma.

Conclusion:

H.R. 791 purports to embody an “equitable settlement” of the recognized treaty
title claims of the Miami Tribe of Oklahoma in Illinois under the Treaty of
Grouseland of 1805. This characterization is a misnomer and is illusory. H.R. 791,
in its present form, is not a “settlement” at all. H.R. 791, in its present form and
if passed, is simply a bold and unprecedented abrogation by the United States of
the treaty rights of the Miami Tribe of Oklahoma under the Treaty of Grouseland
of 1805, and is an involuntary taking or confiscation of the recognized title of the
Miami Tribe of Oklahoma to its land in Illinois. H.R. 791, in its present form and
if passed, simply guarantees multiple lawsuits against the United States in the U.S.
Court of Federal Claims, for monetary damages attributable to the taking and con-
fiscation by the United States of the recognized treaty title claims of the Miami
Tribe of Oklahoma in Illinois under the Treaty of Grouseland of 1805.

H.R. 791, in its present form and if passed, is not only a failure of “utmost good
faith,” but it is bad faith, a violation of due process and the trust doctrine, an invol-
untary taking, and a belittlement of the “supreme law of the land” and rule of law
generally. In addition, H.R. 791, in its present form and if passed, is a tragic re-
minder of the disdain that the United States, through its policies and laws, has
demonstrated historically to Indians and their Tribes, including the Miami Tribe of
Oklahoma, as well as their respective lands and properties.
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The Miami Tribe of Oklahoma acknowledges the perceived intent of Congressman
Johnson, with respect to H.R. 791—a settlement and resolution of the recognized
title claims of the Miami Tribe of Oklahoma in Illinois, under the Grouseland Trea-
ty of 1805, is in the public’s best interest, including the best interest of the United
States, the State of Illinois and its citizens, and the Miami Tribe of Oklahoma and
its peoples. When Congressman Johnson introduced H.R. 791, the lawsuit of the
Miami Tribe of Oklahoma in Illinois, against Illinois property owners, was still
pending. The Miami Tribe of Oklahoma dismissed that lawsuit, in good faith, to
chart a course of resolution which is not threatening to or disruptive of the good
citizens and property owners of the State of Illinois, or elsewhere, but which is also
protective of the treaty rights guaranteed by the United States to the Miami Tribe
of Oklahoma.

The Miami Tribe of Oklahoma is desirous of resolving its recognized title claims
in Illinois, and, if appropriate, in the other areas of the original Northwest Terri-
tory, in a manner that is consistent with the intent and understanding of the Miami
Tribe of Oklahoma and the United States when they negotiated and consummated
the Treaty of Greenville of 1795, the Treaty of Grouseland of 1805 and any other
applicable treaties. H.R. 791 is not an answer or a settlement—it is simply an invi-
tation to multiple lawsuits and possible extraordinary monetary damages and inju-
ries to the culture and interests of the Miami Tribe of Oklahoma. The Miami Tribe
of Oklahoma is prepared now to take all necessary, reasonable and appropriate
steps and actions to protect the rights of the Miami Tribe of Oklahoma under the
Treaty of Greenville of 1795, the Treaty of Grouseland of 1805 and all other applica-
ble treaties; and, without limiting the foregoing, the Miami Tribe of Oklahoma is
hopeful that such initiatives will include a reasoned resolution of these claims of the
Miami Tribe of Oklahoma. The Miami Tribe of Oklahoma stands firm with all other
Tribes in the protection of tribal sovereignty and tribal treaty rights, and hereby
reaffirms with the Committee on Resources that the Miami Tribe will not take any
action in derogation of those principles.

I wish to thank the Committee on Resources for holding a public legislative hear-
ing on H.R. 791, and for inviting allowing the Miami Tribe of Oklahoma to present
written testimony to the Committee on Resources with respect to H.R. 791.

[A statement submitted for the record by The Hon. Pilar C. Lujan, Former
Senator, Guam Legislature, on H.R. 521 follows:]

Statement of The Honorable Pilar C. Lujan, Former Senator of the Guam
Legislature

Mr. Chairman and Members of the Committee on Resources:

I am honored to submit this statement for the record on H.R. 521 and to com-
ment on an issue that my late husband and I have dedicated much of our public
service to, the establishment of the Supreme Court of Guam.

I am Pilar C. Lujan, a former six term Senator in the Guam Legislature, and the
widow of former Senator Frank G. Lujan who is memorialized in the Guam law es-
tablishing the Supreme Court of Guam. The Frank G. Lujan Memorial Act is the
culmination of our combined careers in the Guam Legislature and it had been my
honor to have authored this bill and managed its passage into law in the 21” Guam
Legislature. I am also honored that one of the first Supreme Court Justices ap-
pointed was my daughter Monessa, who served a brief term prior to her untimely
death due to illness.

I am enormously proud of my family’s contributions to the Guam Supreme Court.
My commitment to the Guam Supreme Court runs deep, some would say personal,
and I am concerned today as much as I have ever been in its survival and its ability
to succeed as the head of an independent branch of government.

I am a retired public servant, and although I am currently the Chair of the Board
of Directors of the Guam International Airport Authority and the Vice Chair of the
Democratic Party of Guam, my comments on H.R. 521 are in my private capacity
?}s a citizen and as one who has had a lifelong commitment to the Judiciary on

uam.

The Frank G. Lujan Memorial Act, Guam Public Law 21-147, was the culmina-
tion of great effort spanning two decades. As a Senator, my husband authored the
original legislation in the early 1970s establishing by local law the first Supreme
Court of Guam. This local law was challenged successfully on the basis that the
Guam Legislature did not have the authority under the Organic Act of Guam to es-
tablish a Supreme Court. The Guam Supreme Court was then dissolved while we
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pursued an amendment in Congress to the Organic Act of Guam giving the Guam
Legislature the authority to create the Supreme Court.

My husband passed away before the effort was completed, and I ran for a seat
in the Guam Legislature to complete his mission. In every Legislature that I served
in from the 17th to the 21st I introduced a bill to create the Supreme Court of
Guam. I was fortunate to be the Chair of the Guam Legislature’s Committee on the
Judiciary and Criminal Justice in the 21” Guam Legislature and to be in a position
to usher the Supreme Court bill through the legislative process.

We held hearings, received comments and suggestions, made changes and crafted
a bill based on a broad consensus that was widely supported by both political par-
ties. The establishment of a Supreme Court of Guam moved us ever closer to our
goal of full self government. By having a Judicial branch complete with an appellate
review process, we had signaled the maturity of our legal system and the capabili-
ties of the attorneys who practice law on Guam, both in private practice and within
the government, to manage our legal affairs.

As the principal author and the driving force behind the Frank G. Lujan Memo-
rial Act, I must state for the record that we had always contemplated and envi-
sioned a Supreme Court that would exercise authority over the Judicial branch,
both in policy and in administrative matters. This is a founding principle of an inde-
pendent Judiciary, responsive to the people and the legislature, but also immune
from political machinations.

Since leaving the Legislature, I have seen the erosion of the authority of the Su-
preme Court of Guam by the efforts of the Guam Legislature to strip the Court of
its oversight responsibilities of the local courts. We in the 21” Guam legislature had
foreseen these very problems, and we had included provisions in the Guam law that
would ensure the Supreme Court’s oversight of all Judicial matters on Guam.

The latest efforts of the Guam Legislature to change the rules threatens the inde-
pendence of both courts, and exposes the courts to possible political tampering. It
should be most troubling to supporters of an independent and co-equal Judiciary
that the legislature has the option of changing the rules or abolishing the Supreme
Court at will.

The fix that H.R. 521 proposes is correct and timely. It is time to ensure an inde-
pendent Judiciary by giving the Supreme Court of Guam a “constitutional” status
by amending the Organic Act of Guam. We are appealing to Congress to support
us in bringing stability to the Judiciary by clarifying the roles and responsibilities
of the Supreme Court and the Legislature.

The Judicial branch on Guam should be headed by the Guam Supreme Court, in-
cluding the administrative and policy making functions. All of my colleagues who
worked so hard to establish the Guam Supreme Court did not intend anything less
than having a Supreme Court that had authority over the lower courts, and this
is exactly what the enabling legislation accomplished. That is how it is in the Amer-
ican system, and that is how it should be on Guam. I urge this Committee and Con-
gress to pass H.R. 521.

[A letter submitted for the record by John B. Maher, McKeown, Vernier, Price &
Mabher, on H.R. 521 follows:]
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FRANCIS M. MCoKeEOWN 15 H&SLE‘H Prace
D. PauL VESNIER, JA. Grounp FLoor

Jonn G. Prce® Gov. Josepr FLopss BudG.

Joun B. Mares! P M HAGATSA, GUAM 96910-5004

Coun C, Munao® TELEPHONE §71-477-7059

Louig o, Yanza™ MCKEOWN + VERNIER » PRICE « MAHER ~ FACSIMILE 871-472-5487

Micraet D, FLynn, JR.* ATTORNEYS AT LAW www.mcke:_wnlaw.com
Adoint Venture of McKeown Prica, LLP E-Mait. vernier@ita.net

QF SOUNSEL and Verier & Mahey, LLP

Davip T. LooRBouaRow, JR.
AOMITTED 1 OA ONLY

A-ADMITTED i DAk OnLY
TADWITYED M Guam abD OR Owuy

TAGNITIED i CA, GUAM ANG THE GNMI ONtr

May 7, 2002

VIA TELECOPIER ONLY — (202) 225-7094

U.S. HOUSE OF REPRESENTATIVES
Committee on Resources
Washington, District of Columbia

RE: H.R. 521 — AMENDMENT TO THE ORGANIC ACT
TO CLARIFY THE JUDICIAL STRUCTURE OF GUAM

To The Committee on Resources:

I have been a practicing attorney on Guam since 1984. | have been employed in both
the public and private sectors.

| fully support House Resolution 521 and urge the passage of that legisiation. Guam
needs an independent and co-equal judicial branch of govemnment. The present
situation, wherein the administration and authority of the Guam judicial system is
subject to the whim of the Legislature is intolerable. Political interference in the judicial
branch has caused and will continue to cause, if not corrected, a steady erosion of faith
in the faimess and impartiality of the judicial system., While the ultimate solution may be
found in the enactment of a true Guam Constitution, a lack of political will and, frankly,
self-interest, has prevented the implementation of this solution. As Guam's
*Constitution”, the Organic Act, is a creation of Congress, it is fitting and proper that
Congress address and salve this fundamental problem in the structure of govemment
on Guam, | urge you members of Congress to pass H.R. 521 and amend the Organic
Act of Guam to gstablish an independent judicial branch, co-equal with the executive
and legistative branches of the Government of Guam.

S N\L

Sincerely,

John

BERKELEY OFFICE: 2030 ADDISON STREET, SuiTe 300 « BeRkstay, CA 94704
TELEPMONE $10-548-8787 ¢ Facsimng $10-549-8788

[A statement submitted for the record by Judge Joaquin V.E. Manibusan, Jr., on
behalf of the majority of Superior Court of Guam Judges, on H.R. 521 follows:]
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WRITTEN TESTIMONY OF
; JUDGE JOAQUIN V.E, MANIBUSAN, JR.
ON BEBALF OF THE MAJORITY OF SUPERIOR COURT OF GUAM JUDGES
WHOM ARE IN OPPOSITION TO H.R. 521
COMMITTEE ON RESOURCES
U.S, HOUSE OF REPRESENTATIVES
MAY 8, 2002

I WOULD LIKE TO THANK THE COMMITTEE FOR. GIVING ME THIS OPPORTUNITY
TO PRESENT MY TESTIMONY ON HR. 521. I, ALONG WITH A MAJORITY OF
JUDGES OF THE SUPERIOR COURT WOULD LIKE TO EXPRESS OUR OPPOSITION TO
HR. 521, APROPOSAL TO “ORGANIZE” THE INTERNAL COURT SYSTEM OF GUAM.

WHILE CERTAIN MEMBERS MAY BE EXPRESSING THEIR OPPOSITION BASED
UPON THE MERITS OF THE BILL, I EXPRESS MY OPPOSITION BASED UPON A MORE
FUNDAMENTAL ISSUE THAT BESETS THE COMMUNITY OF GUAM.

THE SUPREME COURT OF GUAM SEEKS TO ESTABLISH JUDICIAL INDEPENDENCE
BY AMENDING THE ORGANIC ACT OF GUAM SO THAT IT WOULD OBTAIN AN
EQUAL STATUS AS THE LEGISLATIVE AND EXECUTIVE BRANCHES OF THE
UNINCORPORATED TERRITORY OF GUAM. IT IS ARGUED THAT SINCE THE GUAM
LEGISLATURE HAS BEEN GIVEN THE POWER BY CONGRESS TO ESTABLISH A
SUPREME COURT OF GUAM, THAT THIS COURT COULD FACE LEGISLATIVE
EXTINCTION FROM THE HANDS OF THE GUAM LEGISLATURE. NOTHING COULD
BE FURTHER FROM THE TRUTH. MR. CHAIRMAN AND MEMBERS OF THE
COMMITTEE, THE SUPREME COURT OF GUAM IS HERE TO STAY AND WE
EMPHATICALLY OPPOSE ANY ATTEMPT TO ABOLISH THE HIGH COURT OF GUAM.
CONGRESS WAS WISE IN ALLOWING THE GUAM LEGISLATURE TO CREATE A
SUPREME COURT OF GUAM WHEN THE COURTS REACHED JUDICIAL MATURITY
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AND THE SUPREME COURT OF GUAM HAS SHOWN THAT IT HAS INDEED
REACHED JUDICIAL MATURITY IN THE QUALITY OF OPINIONS WHICH IT HAS
WRITTEN.

JUDICIAL INDEPENDENCE AND POLITICAL MATURITY IS NOT REACHED BY
AMENDING THE ORGANIC ACT OF GUAM. THERE IS A GREATER
“CONSCIOQUSNESS” THAT NEEDS TO BE ADDRESSED. ALLOW ME TO GIVE
EXAMPLES FROM A RECENT PAPER WRITTEN BY A LAW STUDENT AT THE
UNIVERSITY OF HAWAIN LAW SCHOOL. THE STUDENT WRITES:

“GUAM HAS BEEN A POSSESSION OF THE UNITED STATES SINCE 1898. THE
AMERICAN INFLUENCE HAS INCREASED MORE DRAMATICALLY IN THE WAKE
OF WORLD WAR Il AND THE IMPLEMENTATION OF THE ORGANIC ACT OF
GUAM..THE ISLAND HAS UNDERGONE DRASTIC CHANGES TOWARD
WESTERNIZATION SINCE THEN. GUAMANIANS ARE U.S. CITIZENS, HOWEVER—
NOTWITHSTANDING THE FACT THAT WE CANNOT VOTE FOR PRESIDENT NOR
DO WE HAVE A VOTING REPRESENTATIVE IN CONGRESS.

AFTER WORLD WAR II, GUAM WAS DESIGNATED AN UNINCORPORATED
TERRITORY OF THE UNITED STATES. UNLIKE AN INCORPORATED TERRITORY,
IT WAS NOT ON ITS WAY TO BEING INTEGRATED WITH THE U.S. THROUGH
STATEHOOD. FURTHER, GUAM WAS NOT DEEMED AN INTEGRAL PART OF THE
UNITED STATES.

IN 1950, IN RESPONSE TGO GUAMANIAN DESIRE FOR INCREASED SELF
GOVERNMENT, CONGRESS PASSED THE ORGANIC ACT OF GUAM. THE ACT
CONTAINED A BILL OF RIGHIS AND ALLOWED FOR LIMITED SELF
GOVERNMENT. IT ALSO GAVE US. CITIZENSHIP TO THE SO-CALLED
GUAMANIANS. NOTWITHSTANDING THESE CONCESSIONS, GUAM REMAINS
ONE OF ONLY SIXTEEN TERRITORIES THAT THE UNITED NATIONS HAS
DECLARED TO BE “NON-SELF GOVERNING™.

FIFTY-TWO YEARS AFTER THE PASSAGE OF THIS ORGANIC ACT, THERE IS NOW A
BILL TO AMEND IT TO ALLOW THE CREATION OF AN INDEPENDENT JUDICIARY
FOR THE TERRITORY OF GUAM. WHENEVER GUAM DESIRES TO MAKE
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FUNDAMENTAL CHANGES IN ITS CONSTITUTION, SHOULD IT ALWAYS COME T0
CONGRESS AND KNOCK ON ITS DOORS AND ASK SEEK CONGRESS® PERMISSION
TO AFFECT THESE FUNDAMENTAL CHANGES? ARE NOT THE CITIZENRY IN
GUAM CAPABLE AND MATURE TO MAKE THESE CHANGES THEMSELVES?
JUDICIAL INDEPENDENCE IS ACCOMPLISHED NOT BY AMENDING THE ORGANIC
ACT OF GUAM BUT BY CONGRESS PASSING LEGISLATION AUTHORIZING A
PLEBISCITE ON GUAM SO THAT THE PEOPLE OF GUAM CAN CHOOSE THEIR OWN
POLITICAL STATUS AND DRAFT THEIR OWN CONSTITUTION AND CREATE AN
INDEPENDENT JUDICIARY IF THAT BE THE WILL OF THE PEOPLE. WHILE I NOTE
THAT CONGRESS HAS AUTHORIZED GUAM TO WRITE ITS CONSTITUTION, IT HAS
NOT DONE 80 IN RELATION TO ITS POLITICAL STATUS. GUAM REMAINS AN
UNINCORPORATED TERRITORY.

GUAM PREVIQOUSLY CONDUCTED A PLEBISCITE IN 1982. AS A RESULT THEREOF,
THE DRAFT COMMONWEALTH ACT WAS RATIFIED BY A MAJORITY OF THE
PEOPLE OF GUAM. DESPITE RATIFICATION BY THE PEOPLE, THE DRAFT
COMMONWEALTH ACT HAS BEEN ON CONGRESS’ TABLE FOR OVER A DECADE
AND CONGRESS HAS YET TO APPROVE IT. IT APPEARS, A FORTIORI, THAT
CONGRESS HAS YET TO APPROVE THIS CONSTITUTION FOR GUAM BECAUSE IT
HAS NOT EXPRESSLY AUTHORIZED ITS PEOPLE TO CONDUCT A PLEBISCITE SO
THAT THE PEOPLE CAN EXPRESS AND DETERMINE THEIR POLITICAL STATUS
PREFERENCE.

IT SEEMS JUST, FAIR AND RIGHT THAT ONLY THE PEOPLE OF GUAM SHOULD
DETERMINE WHETHER THERE NEEDS TO BE AN INDEPENDENT JUDICIARY.
IRRESPECTIVE OF THE CHANGE THIS BILL SEEKS TO MAKE (WHETHER OR NOT
THE SUPREME COURT HAS EQUAL FOOTING WITH THE OTHER TWO BRANCHES),
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CONGRESS STILL HAS ULTIMATE DISCRETION OVER GUAM’S GOVERNMENTAL
STRUCTURE BECAUSE THE ORGANIC ACT IS CONGRESSIONAL LEGISLATICN.
CONGRESS SHOULD NOT DETERMINE WHETHER GUAM SHOULD HAVE AN
INDEPENDENT JUDICIARY AND SHOULD DEFER TO THE WISHES OF THE PEOPLE.
BUT CONGRESS CAN RECTIFY ANY PAST UNFAIRNESS OR UNJUSTNESS IN
GUAM’S QUEST FOR SELF DETERMINATION AND NEED FOR SELF-GOVERNMENT
BY CREATING LEGISLATION WHICH WOULD AUTHORIZE THE PEOPLE OF GUAM
IN A PLEBISCITE TO DETERMINE THEIR OWN POLITICAL STATUS PREFERENCE
AND THUS EVENTUALLY WRITE THEIR OWN CONSTITUTION. ONLY THEN CAN
THERE BE TRULY AN INDEPENDENT JUDICIARY CREATED BY THE WILL OF THE
PEOPLE. AND CONGRESS IN ITS WISDOM AND BENEVOLENCE MUST AUTHORIZE
THIS LEGISLATION NOW.
Superior Court of Guam
Judicial Center
120 West O'Brien Drive
Hagitiia, Guam 96916

Telephone: (671) 475-3410/3500
Fax: (671)477-1852

Han. Alberto C. Lamorena IH
Presiding Judge

WE, THE UNDERSIGNED, HEREBY AGREE TO THE TESTIMONY SUEMITTED IN
OPPOSITION TO H.R. 521
BEFORE THE
COMMITTEE ON RESOURCES
U.S. HOUSE OF REFRESENTATIVES
Qffice of Native Americar and Insalar Affairs
‘Washington, D.C.
10:00 2.1, May §, 2002

—_—
ALBERTO C. L. ORENAT %HERINE A . MARAMAN
Presiding Judge Judge

- 3
J>®&AQUW(§ WKNIBUS %’/ ’ m(;(ﬂ)&\
Judge ' AU Judge o

[A letter submitted for the record by Neal A. McCaleb, Assistant Secretary for
Indian Affairs, U.S. Department of the Interior, on H.R. 791 follows:]
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

MAY 07 2002

Honorable James V. Hansen

Chairman, Committee on Resources
United States House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

This letter responds to your request for views from the Department of the Interior on H.R. 791, a
bill to provide for the equitable settlement of certain Indian land disputes regarding land in
Iliinois. The Department has reviewed the proposed legislation and has identified some issues on
which we would like to work with the sponsor and the Committee as this bill moves forward.

The Office of Management and Budget has advised that there is no objection to the presentation
of this report from the standpoint of the Administration’s program.

Sincerely,

TIA Z 70y

Neal A. McCaleb
Assistant Secretary for Indian Affairs

cc: Honorable Nick J. Rahall 1T
Ranking Minority Member

[A letter submitted for the record by Joseph B. McDonald, Legal Counsel,
Citibank N.A. Guam, on H.R. 521 follows:]
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Joseph B, McDonald, Esq.
P.0O. Box 3351
Hagatfia, Guam 969352

Honorable James V. Hansen

Membet of Congress

Chairman, Committee on Resources
1324 Longworth Housc Office Building
Washington, D.C. 20515-6201

Honorable Robert Underwood
Member of Congress

Guam District Office

120 Father Ducnas Avenue Suite 107
Hagatfia, Guam 96910

May 8, 2002

RE: HLR. 521, a Bill tv amend the Otganic Act of Guam
for the purposes of clarifying the local judicial siructure

Dear Congressmen:

I at Joseph B. McDonald, legal counsel for Citibank N.A. Guam and former rescarch
attotney to the Supreme Coutt of Guam, licensed to practice law in Guam and the Northemm
Marianas Islands. T have had the honor of serving at the pleasure of retired Chief Justice Benjamin
J.F. Cruz, Chief Justice Peter C. Siguenza, and Associate Justice Frances Tydingco-Gatewood. 1
would Jike to provide the following wtitten testimony supporting HL.R. 521. In short, the Organic
Act of Guam gecds amending to provide for a judicial branch that will administer justice as an
independent branch of the territorial government.

Qur great Forefathets had the vision to provide in the Constitution itself that the jutisdiction
of the courts of the United States shall be vested in the Supreme Court and in such inferior courts as
Congtess from time to time shall otdain and establish. Todzy we recognize readily that there is an
independent branch of government in which Supreme Court is the highest court in the land
However, it was not at least until 1803 that the role of the judicial branch began o take shape. Chief
Justice John Marshall, in describing the telationship berween the branches of government left us
with these prophetic words:

Certainly all those who have framed witten constitutions contemplate them
as forming the fundamental and patamount law of the nation, and consequently the
theory of evety such government raust be, that aa act of the legislatute, repugnant to
the consttution, is void.

This theoty is essentially attached to a witten consttution, end is
consequently to be considered, by this court, as one of the fundamental ptinciples of
our society. It is not therefore to be lost sight of in the further consideration of this
subject,
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If an act of the legislature, repugnant to the constitution, is void, does it
notwithstanding its invalidiry, bind the courts, and oblige them to give it effect® Or,
in other words, though it be not Jaw, does it constitute a rule as operative as if it was
2 law? This would be to overthrow in fact what was established in theory; and would
seem, at first view, an absurdity too gross to be insisted on....

It is emphatically the province and duty of the judicial department to say
what the law is. Those who 2pply the mle to patticular cases, must of necessity
cxpound and interpret that le. If two Jaws conflict with cach other, the courts
must decide on the opetation of each,

The Marbury opinion tells us the obvious, that the judicial branch is to say what the low is and that
acts of Congress which are repugnant to the Constitution are void. Great decisions ke these helped
the Court establish how the new government would develop and evolve around a political system
with three separate but co-equal branches.

Unlike the United States and the sevetal states, Guara has no constimution. Guam’s analogue
to the Constitution, the Organic Act, allows the local legislature to create a Supreme Coust. The
unfortunate result is that, because the organization of the tertitorial guvetnment does not expressly
provide for 2 separate judicial branch, the island’s judicial system suffers from the legislitute’s
diffusion of judicial power. In 1993, Guam’s legishture passed the Court Reorganization Act,
creating the Supremc Coust and eswblishing it as the highest couzt on the igand. In 1996, the
Jegislatare stripped wectain of the Supreme Court’s inherent powers, and in 1998 the legishture
attempted to deny the Supreme Court adroinistrative powers. These absurd legislative acts did much
to damage evolution of the local judicial system and are to0 gross Lo be insisted upon. While it can
be said thar the immediate cause of the frustraton is a willy-nilly legislarore, I submit that the
proximate source of the frustration is the failare of the the Otganic Act to establish a separate but
co-equal branch of government which shall administer justice free of political whi.,

House Resolution 521 would cotrect this failure, It makes cleat what is presumed in ol US.
jurisdictions-—rthat there is a judicial system adminfstering justice indepeadently and out of the reach
of the other branches of govemment. House Resolution 521 establishes that, like in the seversl
states and the United States, there shall 2 separate but co-equal judicial branch for Guam. The
Supreme Court shall be the highest court on the island, vested with appellate jurisdiction and
otdained with powers to affect orderly adminisiration of justice. Morcover, by providing that the
power shall be granted directly to the coutt by act of Congtess, the independence and efficacy of the
judiciaty shall be ensured. Thus, for the fotegoing reasons and because it is the xight thing fo do,
Congress must make H.R. 521 law, Lam

Very traly yours,
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[A letter submitted for the record by Vicente C. Pangelinan, Minority Leader, 26th
Guam Legislature, on H.R. 521 follows:]

Statement of Vicente C. Pangelinan, Minority Leader, 26th Guam
Legislature

Hafa adai Sinot gehilo’

Ginen i taotao tano”, un dangkolo na Si Yu'os Ma’ase put este na opottunidat ni
para bai hu prisenta i tistigu-hu pagu na oga’an, put asunton I mas tatkilu na kotte
gi ya Guahan.

Hafa adai Mr. Chairman,

From the people of the land, thank you for the opportunity to present my testi-
mony today, on the topic of the Supreme Court of Guam as embodied in H.R. 521,
a bill that would amend the Organic Act of Guam to make the Supreme Court of
Guam the chief administrative arm of Guam’s judicial branch.

The road to democracy for the people of Guam has been one mapped and charted
for us by this dignified body. It is a journey on a road fraught with controversy and
tenuous coalitions of political and at times personal interest. But throughout
Guam’s short history of political development and experimentations in democracy,
we have met the challenges and our belief in our democratic system of government-
rooted in the will of the people- has sustained our growth as a people and progress
as a government.

Today, I have come to Washington to appear before you Mr. Chairman and
quoting some lines from a modern day rock classic must say “what a long, strange
trip its been.” I first started this journey in the halls of the Guam Legislature in
Hagatna, almost ten years ago when the first assault on an independent judiciary
was launched; standing steadfast in the defense of a unified judiciary headed by the
Supreme Court. Overrun by circumstances, events and legislative adventurism our
defense efforts necessitated us to take our fight to court rooms of our local Superior
Court and Supreme Court and on to that of the Ninth Circuit Federal District
Courts. Undaunted and certain that we were fighting for a court system that will
serve the best interest of the people of Guam, rather than the people with the robes,
we defended our local Supreme Court victory in the Ninth Circuit Federal District
Courts, where we once again prevailed.

Regrettably, for the people of Guam, all the court victories will not ensure an
independent judiciary since the foundation that this honorable body laid for us in
creating our third branch of government lacks the rock solid constitutional protec-
tion enjoyed by the executive and legislative branches. That is what I am here to
advocate for today.

The people of Guam, whose self-government continues to be limited and confined
by the lack of clarity on our political status, have strived to enhance our self-govern-
ment through whatever means possible within the binding scope of the Congress
that has plenary powers over our affairs. Notwithstanding these impediments, we
have succeeded in gaining some ground. We have been able achieve, among others,
an elected Legislature in the early 50’s, elected Governor and Delegate to the Con-
gress in the 70’s, and most recently, the creation of our territorial Supreme Court.
All have been results of a tedious process of persistent urging and lobbying by our
dedicated leaders over a prolonged period of time. H.R. 521 if passed, will be hailed
as another milestone in our limited self-government. It will result in a sound foun-
dation—a “constitutional” one if you will—for our third branch of government, the
courts.

When the Thirteen colonies declared independence from the Great Britain, the
leaders of the Revolution discerned the need to establish an institutional mechanism
in the newly-founded nation that would permanently protect the people from the
emergence of an autocratic individual or a regime that they so despised and just
extricated themselves from. Our forefathers did this at the great risk of life and lib-
erty. Today we enjoy the protections of their toil and wisdom.

To that end, the architects of the U.S. Constitution carefully constructed a demo-
cratic structure of government comprised of three branches- the legislative, the exec-
utive and the judicial branches- with each holding an exclusive authority in the life
process of any given policy. This doctrine of Separation of Powers, a basic bench-
mark and fundamental precept of our nation, laid the foundation for a perpetuation
of a democratic system of government that we currently enjoy and cherish.

Defining feature of this is the system of checks and balances that would ensure
the sanctity and the distinct integrity of the three branches that were created.
Under this system, each one of the three branches has, and does practically exer-
cise, its authority to ensure the fair and orderly operations of the others. The legiti-
mate practice and preservation of this doctrine requires the understanding of and
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conformance to the fine equilibrium that exists between the two notions by the three
branches. When that equilibrium is breached, the foundation of our system of gov-
ernment is imperiled. The predicament that we encounter today in our territory in-
fringes upon breaking that balance and corrupts the democracy of our forefathers—
which we embrace and desire for ourselves.

The judicial branch of Guam, like its two other counterparts that have experi-
enced a series of political evolution and growth, also has undergone a major ref-
ormation process to attain its present maturity. Its growth and maturation has how-
ever been subject to the whims of politics and interests beyond justice.

The Supreme Court of Guam, after a laborious process that lasted 21 years, real-
ized through a local mandate, is administering all functions of the judicial branch,
only recently restored by the aforementioned court victories. The Supreme Court of
Guam has embarked on a noble task to enhance the efficiency and the effectiveness
of our judicial system. Through its inclusion in the Organic Act, the foundation of
the Supreme Court’s place in our government will be accorded the same protection
from erosion emanating from the rage of politics that the Executive and Legislative
branch enjoy.

Any significant political change within our territory requires an act of Congress.
It is a tedious task that nonetheless must be abided by at this juncture of our jour-
ney toward self-determination. H.R. 521 is another measure to effect piecemeal
change to the Organic Act of Guam, to enhance our self-government.

If I may beg the indulgence of the Committee, Mr. Chairman, I wish to advance
the following proposal in granting the people of Guam added measure of self-govern-
ment. I ask the Committee to consider amending H.R. 521 that would allow the
people of Guam through a the passage referendum with two-thirds vote by the peo-
ple to amend the sections of the Organic Act relating to internal self government,
much like the states amend their constitutions. The sections that affect territorial-
Federal relations shall remain the purview of the Congress. This would be con-
sistent with the authority Congress has granted to Guam to draft it own constitu-
tions, but has been mired in the desire of the people and rightly so, to resolve the
question of our ultimate political status. This devolution of the power that Congress
grants to the states to the people of Guam and reservation of power that Congress
retains for itself will be a small step for Congress to take in dealing with Guam,
but is a giant leap in self government for the people of Guam.

I ask Congress to act on this proposal and empower the people of America’s bea-
con of democracy in the Pacific with the life of a government emblazoned with demo-
cratic ideals and practice.

Once again, Hafa adai Mr. Chairman and I thank you and the Congress for is
kind and studied consideration of my testimony.

[A letter submitted for the record by Thomas L. Roberts, Dooley Lannen Roberts
& Fowler LLP, on H.R. 521 follows:]
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THOMAS L. ROBERTS, ESQ.
865 South Marine Drive, Suite 261
Orlean Pacific Plaza
Tamuning, Guam 96913
Telephone: (671) 646-1222
Facsimile: {671) 646-1223
Email: Roberts@GuamLawOffice.com

May 8, 2002

YIA FACSIMILE TRANSMISSION
202-225-7094

Honorable James V. Hansen, Chairman
COMMITTEE ON RESOURCES

U.S. HOUSE OF REPRESENTATIVES
1324 Longworth House Office Building
Washington, D.C. 20515-6201

RE: PUBLIC HEARING ONH.R, 521,
PROPOSED AMENDMENT TO THE ORGANIC ACT OF GUAM

Dear Chairman Hansen:

1 have been practicing law in Guam for the past 19 years. I write to express my support
for H.R. 521.

The 1984 Omnibus Territories Act, codified at 48 U.S.C. §1424-1 through §1424-4,
authorized Guam’s Legislature to create a Supreme Court of Guam with final appellate authority
over cases arising in Guam. As a result, in 1993, Guam’s Legislature passed Public Law 21-47,
creating Guam's Supreme Court. Since the Supreme Court of Guam began hearing appeals and
1ssutng decisions in 1996, both the Superior Court of Guam and the Supreme Court of Guam
have continued to mature. Today, of the three branches of the government in Guam, the judicial
branch is the most efficient and well respected, by attorneys and by the public at large.

Unfortunately, Guam’s legislature has not continued to mature. Guam is a highly
political place. Its fifieen senators are elected every two years. Many of them spend much of
their term campaigning for the next election, passing special interest legislation, bickering with
the governor, and attending weddings, christenings, funerals and rosaries. Since 1996, the
Legislature has managed to turn the Supreme Court info a political football, vesting and then
stripping it of administrative and other authority, usually in riders tacked on to other legislation,
In my opinion, as long as the existence and functions of Guam’s Supreme Court are subject to
focal legistative whim, the situation will never change.



143

Honorable James V. Hansen, Chairman
COMMITTEE ON RESOURCES

U.S. HOUSE OF REPRESENTATIVES
May 8, 2002

Page 2

Currently, the executive and legislative branches of the government of Guam are
creations of Guam's Organic Act, as is the Superior Court of Guam. I urge the House to make
the existence and authority of Guam’s Supreme Court a function of the Organic Act rather than
local legislation. H.R. 521 is appropriate and carefully drafied, and I would ask the House to
pass it as presently constituted. Once the authority of Guam’s Supreme Court is organically
institutionalized, the curative effect on Guam’s other two branches of government should be
inevitable.

Sincerely,

DOOLEY LANNEN ROBERTS & FOWLER LLP

Thomas L. Roberts
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[A letter submitted for the record by The Hon. James E. Ryan, Attorney General,
State of Illinois, on H.R. 791 follows:]

May 6, 2002

The Honorable James V. Hansen
Chairman

House Committee on Resources
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Hansen:

On behalf of the People of the State of Illinois, the Attorney General of the State
of Illinois wishes to submit the following written testimony expressing the State of
Illinois’ full support for H.R. 791, a bill that concerns the resolution of Indian land
claims in Illinois. The Attorney General wishes to thank the U.S. House of Rep-
resentatives’ Committee on Resources for the opportunity to present this written
testimony, and believes that the State of Illinois has experience with the subject of
this legislation that will benefit the Committee’s consideration of H.R. 791.

H.R. 791. The proposed legislation concerns two specific treaty-based claims to
lands in Illinois brought by Federal Indian tribes. One claim is based on the August
21, 1805 “Treaty of Grouseland.” The other claim is based on the July 29, 1829
“Treaty with the United Nations, etc.” The former treaty relates to a claim to 2.6
million acres in eastern Illinois, and the later treaty to much smaller claims to land
in DeKalb county. Section (b) of HR. 791 extinguishes all tribal claims based on
both treaties, and Section (c) authorizes the claimant tribes to sue in the Court of
Claims based on the treaties against the United States alone, for money damages.

Tribal Land Claims In Illinois. The legislation is necessary and important to the
State of Illinois because based on the foregoing treaties, Indian tribes have asserted
that they are the true owners and title-holders of millions of acres of Illinois lands.
As of the middle of the 19th Century, the United States government believed it had
properly extinguished any tribal claims to Illinois land through a series of treaties
with the tribes and others who lived in our State. After executing these treaties,
the United States proceeded to open lands in Illinois to private settlement. For the
past 150 years, the tribes never asserted that they retained land rights in Illinois.
Moreover, in the 1950s and 1960s, the United States created a Federal administra-
tive forum for Indian claims against the Federal Government called the Indian
Claims Commission, and the tribes never brought their current claims before that
tribunal. Recently, however, for the first time in over 150 years, the tribes have
claimed that the United States breached certain early treaties, and that valid tribal
claims to Illinois lands persist. The lands claimed by these tribes are currently
owned primarily by private citizens, and have been in private ownership since as
early as the middle of the 19th Century. The current owners trace their title back
to 19th Century grants from the United States government.

Tribal Land Claims Litigation. In June 2000, one tribe filed a Federal law suit
in the United States District Court for the Southern District of Illinois claiming that
it was the rightful owner of 2.6 million acres of Illinois. (Miami Tribe v. Walden et
al., No. 00 CV 4142). The tribe named as defendants 15 randomly chosen private
citizens who owned land in each of the 15 Illinois counties covered by the claim.
On behalf of the People of the State of Illinois, the Attorney General of Illinois
moved to intervene in the litigation. This motion was granted, and the State of
Illinois filed a motion to dismiss the tribe’s suit. The State’s motion asserted that
the United States was the only proper defendant, and that the suit against innocent
modern-day owners must be dismissed because it was barred by the sovereign im-
munity of the United States and the State of Illinois. In June of 2001, the tribe vol-
untarily withdrew its suit without defending against the State’s motion. However,
the tribe continues to talk publicly about its claim, that claim has not been extin-
guished by Congress or the courts, and the claim continues to cloud title and prop-
erty values in a huge expanse of Illinois.

Damage And Disrpution Caused By Tribal Land Claims. Despite the State’s view
that the tribal claims have no merit, the emergence of 21st century tribal claims
that attack over 150 years of private ownership has adversely impacted land trans-
actions and property values in our State. In particular, the Miami litigation caused
great consternation in a 15-county area of east-central Illinois. Families who in
some instances had held title to their farms for over 100 years were suddenly
threatened with dispossession. The named defendant in the tribe’s lawsuit was a 90-
year old senior citizen. The tribe’s suit treated private landowners in the 2.6 million
acre claim area as trespassers. To protect these innocent people, the State of Illinois
was forced to pass legislation providing funding for the legal defense of landowners
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who in some cases had no title insurance and limited means to defend themselves.
The State also retained certain private Special Assistant Attorneys General to assist
in defending the novel historical and legal issues raised by the tribal claims.

The Need For A Federal Solution. The State of Illinois feels that the tribal claims
lack merit, and that the nearly 200 year-old treaties cited by the tribes do not create
any heretofore unknown tribal rights to Illinois land. Against this background,
H.R. 791 offers the claimant tribes a generous resolution to their current claims.
These claims attack the validity of actions taken by the United States government
nearly 200 years ago. The legislation before this Committee, H.R. 791, protects in-
nocent modern day landowners by prohibiting the tribal claimants from asserting
claims to Illinois land based on these ancient treaties. The legislation is also fair
to the tribes, however, because it authorizes them to sue the United States directly
in the Court of Claims, so that they may obtain a judicial hearing on the treaty
breaches they have alleged. The State of Illinois expects that the result of such a
hearing would be a finding that the tribal claims lack merit. On behalf of the People
of the State of Illinois, the Attorney General wishes to thank the Committee for
hearing this testimony.

Sincerely

James E. Ryan
Attorney General of Illinois

[A statement submitted for the record by The Hon. Joe T. San Agustin, Former
Speaker of the Guam Legislature, on H.R. 521 follows:]

Statement of The Honorable Joe T. San Agustin, Former Speaker of the
Guam Legislature, on H.R. 521

Chairman Hansen and Members of the Committee on Resources:

Thank you for affording me this opportunity to provide written testimony on
H.R. 521, to Amend the Organic Act of Guam for the purposes of clarifying the local
judicial structure of Guam.

I am the former Speaker of the 20th, 21st and 22nd Guam Legislatures, and I
had served ten (10) terms in the legislative branch as a Senator. I am currently the
Chairman of the Democratic Party of Guam.

As the former Speaker of the 21st Guam Legislature, I presided over the session
of the Guam Legislature during which the bill was passed establishing the Supreme
Court of Guam (Guam Public Law 21-147). This had been an effort many years in
the making, and the Frank G. Lujan Memorial Act was a bipartisan bill that en-
joyed widespread support within the legal community.

The Court Reorganization Act, titled the “Frank G. Lujan Memorial Act”, was an
effort that had been undertaken with great care and deliberation and with numer-
ous consultations with the legal community on Guam. From the first introduction
of this bill in 1984 to its passage in 1993, we ensured that all segments of the com-
munity were consulted and that we were building a consensus. We knew that we
were undertaking a most important court reorganization, and we wanted to be sure
to get it right the first time.

The Frank G. Lujan Memorial Act passed unanimously in 1993 in the 21st Guam
Legislature and was signed into law by a Republican Governor. There was no con-
troversy then concerning Judicial oversight by the Supreme Court, and administra-
tive and policy-making authority by the Supreme Court over the lower courts. These
are relatively new issues, but we considered these settled issues in 1993 when the
enabling legislation was passed.

The lesson that we now have learned is that the stability of the Supreme Court
and the Judicial branch requires certainty that the Supreme Court would be insu-
lated from the politics of the moment to do what is right for the Judicial branch
and to avoid involvement in local politics. This can only be accomplished by ensur-
ing that the Supreme Court of Guam is a “constitutional” court, by amending the
Organic Act of Guam as H.R. 521 does.

I would like to point out that the Frank G. Lujan Memorial Act was a bipartisan
effort, and that at that particular point in time, no one could predict whether a
Democratic or Republican Governor would have the honor of appointing the first Su-
preme Court Justices after the gubernatorial elections of 1994. In a sense, we were
operating based on our concept of how to best establish a strong and independent
Judiciary, and we were free from the calculations of political advantage due to the
timing of the gubernatorial election two years later. We worked to ensure a Judicial
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branch that was a co-equal branch of government, that had its own internal admin-
istrative structure, and that was unified.

Since 1993, we have seen the turbulence caused by the legislature’s exercise of
its power to revisit the Judicial structure, and we have seen the negative con-
sequences of an internal struggle over the authority of the Supreme Court of Guam.
This is unfortunate and a step backward from where we wanted the Judiciary to
be in 1993.

H.R. 521 clarifies the role of the Supreme Court of Guam as a constitutional
court, and establishes the administrative structure of the Judicial branch as is the
case throughout the United States. To do otherwise is to accept that Guam can have
a Judiciary very different from that of the other states and territories with no ra-
tional basis for the distinction.

Congress amends the Organic Act of Guam. If there were another recourse, per-
haps we would not need H.R. 521, but the only means now available to the people
of Guam to establish a Supreme Court of Guam as a constitutional court is the Con-
gressional process. H.R. 521 is needed to ensure a Judicial branch as a co-equal and
independent branch of the Government of Guam. I strongly urge the Committee on
Resources to report out H.R. 521 and I urge Congress to pass this bill for Guam.

[A letter submitted for the record by Marcelene C. Santos, President, University
of Guam, on H.R. 521 follows:]
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University of Guam

Unibetsedit Guahan
OFFICE, OF THE PRESIDENT
Legal Counsel
VOG Station, Mangiian, Goam 96923
Teleplowe: (671) 735-2978 « Fax: (671) 734-2296
Bangil: marcysi@uogd vog.odu

May 6, 2002
VIA FACSIMILE: (202) 225-7094

. Washington, D. C. 205156201

RE: HLR. 521 — Organic Act Amcndment, Jpdicial Soructure of Guam
Dear Rep. Hansen:

1 write this lefter in support of HR. 521 that is scheduled for a legislative hearing on May
8, 2002,

¥ am a Chamorro woman and a practicing attomey, licensed in both Guam and California.
Since my retum to Guam in 1993, I have witnessed many instances of what has beea texmed
“only on Guam” (00G). As an attorney the “0O0G” regarding the Supreme Court of Guam is
uatenable.

The “separation of powers” is the principle that ensures checks asd balances among the
three (3) branches of goveronent. In the U.S. Constitution, the Supreme Court is established as
one of the three (3) branches of the federal government and the Congress, as another braoch, is
empowered only to establish all lower federal courts. In the Organic Act the opposite is true.
Curently the provigion regarding the courts of Guam, 48 U.S.C. § 1424(a), grants the
Legislature of Guam the authority to establish the local courts of Guam, and as of January 5,
1985, was finther authorized to establish at its discretion an appellate court.

In 1998, Substitute Bill 495 was passed by the Guam Legistature to update Guam's Solid
Waste Management Plan, commonly referred to as "the Garbage Bill," and also bad a ridex which
acted to reorganize the distribution of power within the judicial branch. {t supposedly fapsed into
law as Public Law 24-139 without action by the Governor but it was challenged successfully.
The Supreme Coutt of Guam that was upheld by the Ninth Circuit Court of Appeals beld that PL
24-139 was never enacted into law since there was a valid pocket vefo of the bill sent to the
Governor of Guam.  However, the legal battle surrounding Bill 495 lasted more than three (3)
years and created dysfimction and disseation within the courts of Goam.
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Given the current provision in the Organic Act, the Guam Legislature may at its
discretion repeal the law that created the Supreme Court of Guam or pass anather law to
reorganize the distribution of power within the judicial branch. Fortunately, there has been no
move in that direction so far. Passage of HR. 521 will ensure that the judicial branch of
government on Guam cannot be subjected further to political power plays.

In this election year, the financial turmoil on Guam only highlights a government in
chaos. The Governor and Legislature have been embroiled in constant battles, some of which
have come before the courts for resolution. To its credit, the Supreme Court of Guam has
remained focused on the law and not the politics of the cascs it hears. The separation of powers
was devised by the framers of the Constitution to prevent the majority from ruling with an iron
fist. The majority on Guam will determine who will be Governor and who will sit in the
Legislature, the Courts however are bound by the rule of law and not majority rule. Therefore, it
is even more imperative that Guam’s courts be established as an independent third branch via the
Organic Act and not local legistation.

I therefore respectfully submit this {estimeny in support of H.R. 521 and humbly request

your vote in support as well
Sincerely, ..
Marcelene C. Santos
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Law Offices of
OLIVER WESTON BORDALLQ
Suite 206A, Pacifica Plaza 502 Agana Bay Condomninium Tel: (671) 6494230
667 Narth Marine Drive 182 Trankilu Streel Fax: (671) 6494231
Upper Tumor, Guany Tamuning, Guam 96913 Emadl; olibordalio_@hotmail com
May 7, 2002

VIA TELEFAX: (202) 225-7094

The Honorable James V. Hansen
Chairman, Commiittee on Resources
U.S. House of Representatives
Washington D.C., 20515-6201

Re: TESTIMONY IN SUPPORT OF HOUSE RESOLUTION NO. 521
Dear Chairman Hansen:

Courts cannot exercise “co-equal” constitutional responsibilities unless they are given the
necessary “co-equal™ power (o do so. The fair and impartial application of Guam and Federal laws
cannot be assured so long as the jurisdiction of the courts of Guam remains under legislative control.
Nor can the people of Guam be expected to exercise true self governance without “co-cqual”
branches of government. Nor can the Congress be said to have discharged its fundamental obligation
to provide the people of Guam with the means to govern themselves unless and until all three
branches established by the Organic Act of Guam have been properly constituted, H.R. 521 would
properly constitute Guam'’s judicial branch by giving it the “co-equal” dignity it needs to effectively
check and balance executive and legislative powers, prevent the tyranny of majority rule, protect
constitutionally guaranteed freedoms and safeguard democracy.

In addition to giving Guam’s Supreme Court an organic existence, it must be properly
equipped to ensure the orderly administration of justice. The judicial branch in Guam should not
consist of two separately govemed court systems. It does today only because a coalition of local
legislators has sought to influence judicial policy-making. As a result, the administration of justice
has been politicized. The Judicial Council, whose voting members include partisan legislative and
executive officials, should be abolished and a single, unified court system established with the Chief
Justice of the Supreme Court of Guam as its head.

For these reasons, I urge the Committee on Resources to act favorably on H.R. 521.

Very yours,

Oli¢er Weston Bordallo
cc: The Honorable Robert A. Underwood

[A letter and supporting documents submitted for the record by Peter C.
Siguenza, Jr., et al., Chief Justice, Supreme Court of Guam, follow:]
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PREM URT OF GuaMm g
SUPREME COURT OF %,ET

Suite 300 Clueto Judicial Center, 120 Weal OBricn Drive, Heghtta, Gusm 96910-5174
Telephone: (671) 476-3162 ®» Facaimile: (671} 475-3140
Websitor sww justice.gov.gulsupreme * Email: guam_supremo_ conct@ mail jurtice gov.gn

March 20, 2002
HAND-DELIVER

1. ble Antonio R. Unp}
Speaker, Twenty Sixth Gusm chtﬂatuzv
155 Hesler $t. Liheslaturan Guahan
Hegitfia, Guam 96910

Dear Mr. Spoaker:

m:klln'itpmmphdbyam»fbgdembmchb”dum!ﬂmwmofﬁwhedwm
system and has crested dssucs pextais of the vourts. In light of the need for
judicia) bdq:q:dmtndmuﬁclw webchcw that the outstanding sdminigtative issucs which have
boen fecently created should be handled by the cousts. This letter is submitted fo inform you of the
uetistes currently being taken by the Supreme Court, 35 the head of the judicial branch of govornment,
We writc you in the interest of securing support for our pursuit of s unified judiciary.

In January of this year, the Ninth Circuit Court of Appeals issued a docision affirming a tuling by
Guam’s highest court which invalidated P.L. 24139, the so-called “Garbage Bill." P.L. 24-139 removed,
the statulory status of the Supreme Conrt as head of the local judiciary and created 2 systom of dual-
management, conferring upoen the Judicial Council powere vpecifically refating fo the sdministration of
the Suporior Court. Last week the Ninth Cirovit issued an order denying forther roview of the case. By
this order, the Ninth Cirouit effectively relinquished jurisdiction over the case and sustained its Januery
decision that P.L. 24-139 is invalid.

Az 3 resufi of the Guam Supreme Court ead Ninth Circuit decisions, the Iaw that existed prior to
tho enactment of P.L. 24139 as it partaing {0 the Guam judiciary is now the current state of the law.
Specifically, the Guam Sup Court is restored to the position 88 head of the locul Judiciary, with
supervisory jurisdiction over the courts of Guarm,

Furthermore, the powers granted to the Judicial Council in P.L. 24-139 are no longer in effect as
 result of the yovent court rulings. The Judicis} Cuunci] is now mainly an sdvisory body, whose powers
over both the Superior Court and Sup Cowts" ive matters are limited to issues regarding
personne], eompmsmnn and the Judicial Building Fund, A void therefore amts with regard to the
powers fotmexly exercised by the Judicial Council over all other ndmini ve igsues. A
similady exisz with regard o the vnhd:ty of the Judicial Council‘s paxt actions, Specifically, the Staff’
Attomey of the § Court inn his varicus motions to the Ninth Circuit and the
U.S. Supreme Court fhat the sctions of the Judicial Council since February 7, 1998 may bo void due to
the invalidation of P.L.. 24-139,

~\CEFOp

<
-3
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B ble Antanio R. Unping:
Speaker, Twenty Sixth Guam Legislaturs

March 20, 2002
Page 2

nomm, 88 competition for limited financisl resowroes intensifies, the reoent court ovents
present & unique oppartunity for the island’s vouris fo roview operations and curtail duplication and waste
within the judicinl brinch, We balicve that now ig the time for us to ectively wark together within this
branch tewards greater fiscal efficlency and sccountability.

In Yight of our supervisory vole over the courts of Goan, wnd considering the current need for
fiscal resp ility, the S Court, siting en bane, hag Rwmed Guem's" Upified Judiciary
CwmﬂecmmsungofﬂmChcﬂmuo{’meﬂwom‘ istc Justioes of the Sup Comrs, the
Praiding Judge of the Superior Court, one Superior Court judge nebcwdby!}wmummg)udgeq m&
the admmistrators of both courts. Aaopyofﬂwg Jgation Order is attached for your i
The Committes will handle sdmini {3suce pertaining to both the Suptsme and Superior Courts not
within the jurisdiction ofthe Judicial Osmczlandwxllmvmptia sctions taken by the Judicia)
Coungil in efforts 1o mul the S Comnt’s exy to lisbility.

Tudicie] fndepend is the benchmark of x ii-partste sysiorn of government.  With this
principls in yoind, we mpectﬁ:l!yrequeak that you and your colleugues respect and support our initiatives
and sfford us the opportunity to resolve further issues pmammg [ tbo;udmal branch without uxternsl
interferrnce.  We are ctxtein that cur goal of establish wnd cumﬁed“’,tbz!ls
administratively efficiont and fiscally secountable is worthwhile and in the pubhc interest,

Sincacly,

3

PETER C. SIGUENZA, IR,
Chief Justice

F. CARBULLIDO,

Aszsooigte Justice
. —
(

FRANCES mm/ﬁcq:gAmwoon,
Assoclate Justice

Enclosure;
(= All Senators
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Supreme Court

. Territory of Guam

In The Matter Of The Promulgation Of The ; Administrative Order No. 97-0003 A
Rules Govemning the Arinual Budget of the )

Fudicial Branch of the Teritory of Guam

ORDER PROMULGATING THE RULES GOVERNING THE ANNUAL
BUDGET OF THE JUDIC[AL BRANCH OF THE TERRITORY OF GUAM

The Supreme Court of Guam, as the highest court of the Tervitory, possesses SUPSTVisory |
authority over all local courts of Guam and is the proper body to roview, spprove and submit the
ynified annual budget for the Judiciary to the Guam Legislature. See 7 GCA §5101, COMMENT;
See Also, 7 GCA §2101, COMMENT; 7 GCA § 3107(b)-

Before the ceeation of the Supreme Count, the budget for the Superior Court was approved
by the Judicial Council. However ss'sct forth at 7 GCA §5102 and cansistent with the doctrine of |.
the sq)amuon of powcxs, the Judicial Councxl is cumﬂy a non-gov:mmg ldVlsoxy body. Any 1
prior mms of power ngen thc Judicial Councd as contamed in the Code of Civil Pmcodure and’| .
elsewhere were repealed cxp!essly by 7 GCA §1115 or implicitly by operation of law whea the
Supr:mc Court of Guam certified its readi 1o hear appeals on July 16, 1996.

Pursuant to the inherent powers of the Supreme Court, 7 GCA §§ 3102, 3107 and 7117 and

the supervisory power of the Supreme Court over all Jower courts, the annual budget of the Judiciary
shall be miewed and approved by the Supreme Court in accordance with the rules set forth below.

1) No later than a datc designated annually by the Chief Justice, the Admlmstrhtwc
Director of the Superior Court shall submit dreft budget proposal on behalf of that
court to the Executive Officer of the Sup ie Court.

2) Prior to the submission of the draft Supcnor Court budget to the Executive Officer,
the Administrative Director shall provide a copy fo each Superior Court judge and
shall pregent such budget proposal to the ?udgcs for review, comments and

- recommendations.
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Order Py )
June 24, 1997

ing The Rules Governing Tha Annwal Budget Of Thic Judicial Branch Of The Teritory Of Gutam
M

Papo 2 of 3

3

4)

8)

9

10)

11

7y
The Administrative Director of the Superior Court shall provide, in response to
written questions from the Executive Director of the S Cowt and within the

* time indicated by such request, all documents angd other information requested whick

may have bearing on any item or amount contained in the draft budget poposal
submitted. .

The Executive Officer of the Supreme Court may return the draft budget proposal to
the Administrative Dircetor of the Superior Court with insiructions to reconsider or
previde additional justification for those itamy or amousts to be provided. The
Administrative Director shall then resubmit the draft budget to the Svpreme Court
within the time allotted .

The Executive Officer of the Supreme Coust shall prepare a draft proposed budget
for the Supreme Court to be reviewed by the Supreme Court e bane, no later than
& date indicated snnually by the Chicf Justice. :

The e Court en bane shull review the draft budget proposal for the Superior
Cowt The Administrative Director shall muake s ion of the budget proposal
to the Su c&selxét;:adammgéimewbgo Oﬁcf!usﬁn;cy’mc ustices may
madify the uperior and Supreme Cotrt budgets as deem necessary
mﬁeeﬁicig?;qaﬁqnoﬂhe Judicial Branch. The Sup Cowrt may cond

public hearings, take testimony, summmon witnésses, and subpocna fecords and
d ents az is y to propecly consider and approve the budgets of the

The Executive Officer of the Supreme Court may utilize the resources and various.

personncl of the Judiciary in preparing and presenting the wwified Yudicial Budger. {.

The unified Judicial Budget, is approved by thie Supccine Court shall be 5 only -

budget relating to the ;:‘:ixcial"mwhi miy be subumitted 15 the Legishbmre. |

rggg‘gommm:fmmm,crdiﬁsiom“ in shall submit a seg budget request fo the |
8 N

The unified Judicial Budget, as ved by the Supreme Court oo baoe, will be
W&mmaumwmaﬁngmuwummwmmﬁnm
Judicial Branch., X the Legishature ines that heatings or mectings are

" mecessary to review the budget, the Executive Officer shali appear before the

Legislature to present the unified budget and to respond to auy mquities by the
Legislature.

The Chief Justice may issue such administrative orders as are necessary to insure that
the budget review process is completed in a timely manner.

Pursuant to 7 GCA § 3107(b), the Supreme Court may employ any remedies
necessary to effecuate sts supervisory authority over the courts below, including, but
not limited to the imposition of contempt and lesser sanctions upon any judicial

_2.
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Ing The Rules G ing The Annual Budge Of The Judicial Branch OF The Tenftory Of Guam
PN

Order P
Page 3 of 3

Jn 24,1997 o7\
officer or employee who shall wilfully disobey or disregard the rules contained

1 herein,
2 12)  Rules ! through 12 set forth hetein shall take effect on October 1, 1997.
3 13)  Tbe Administrative Director shall present a copy of the 1998 Superior Court Budget
s to the Supreme Court and shall provide, in mwﬁqmqucgﬁonsﬁugxdgthz
Executive Director of the Supremse Court within the time indicated by such
5 request, all documents and other information requested which may have bearing on
any item or amount contained in the fiscal year 1998 draft budget proposal.
6 14)  Rule 13 shall take cffect immediately.
7 : -
2 DATED: Agana, Guars, unc 24, 1997
9
1]

o
~

C.

-
W

13

IDUARDO A
22 § Associate Justice, P.T,

Lo Durod Aty thar ib

24 + Beafull vvos xnd rorvozcupy of tem
pelgtual o fiikls the sifics of the

shade of the By tme Cimrt, Casn

25 Paved ar hegrvn T
e &!;07@4'7

27
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FILED
SUPREME TounT
oF Glapm

Mw 2] 8 os it '2

IN THE SUFREME COURT OF GUAM
RE: PROMULGATION GRDER NO.: 02-005

CREATION OF THE UNIFIED
JUDICIARY COMMITTEE
)

Pursuant to the authority pranted in 7GCA §§2101,3101, 31 02 and 3107, and byits irherent

authority, the Supretne Court of Guam, sitting en bane, heroby sdopts and promulgates thorules ereating

the Unified Judiciary Committee, The Unified Judiciary Committee shall have tho powers and

ponsibilities hercinaftor stated.
, THE UNIFIED JUDICIARY COMMITTEE
1. The fetms “Guam Jodiciary” or “Judicial Branch” s used herein shall collectively mean the
Supremo Coust, Superior Court and their respective divisions. )
2 The Unified Judiciary Commiifee.

(@) There shall be a Unified Judiciary Committes that shall consist of the following members: the
ChiefJustice of Guam, two (2) full-tirae Associate Tustices of the Supreme Court, the Presiding Judge, one

(1) judge of the Superior Court to be selected by the remaining judges of the Superior Courd, the
Administrator of the Supreme Court, and the Adxﬁjuistrator of the Superior Court. The Chicf Justice shall
be Chaitperson ofthe Unified Fudiciary Committee, The Chicf Justice may designate anothermember of
the Unificd Judiciary Committee to be Chairperson.

(b) The Unified Judiciary Committec shall operate in 2 wholly noppartisan tnanner.

{¢) The term of eachmernber of the Unified Judiciary Commillee shall be concuexent withtheterm
of such membet’s respective office

» {d) A quorum shall consist of no Iess than & majority of the mermbers. No et of the Unified

Judiciary Commiitee shall bo valid except with the concurrence of ne less thun a majority of the

20020518
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membership
(€) The Unified Judiciary Committee shall promulgate rules for its conduct and aperation. Sid rules
shallinclude provisions designed to comply with the spirit and intent of Chapter 8 of Title S Guan Code

Annotated, the Open Government Law of Guam.

3. Powers of the Unified Judiciary Committeg. i
(a) The Unified Judiciary Committee shall have the following powers: |

(1) to adopt policies and rules for the operations of the Judicial Branch, including, butnot
limited to, procurement, facilities and property and financial not otherwise within the jurisdiction of the
Judicial Council as provided by law.

(2) to review the budget for the operation of the Judicial Branch and submit its
recornmendation to the Guam Legislature;

(3) to employ, retain or contract for the services of qualified specialists or experts, as
individuals or as orgatizations, to advise and assist the Judicial Branch in the fulfillment of its
dutics;

(@ to adopi filing fees and other court fees not otherwise within the jurisdiction of the
Tudicial Council;

(5) to promulgate the Unified Judiciary Committec’s own rules for its conduct and
operation;

(6) to initiate, receive and consider charges conceming allcged misconduct or incapacity
of anyreferee or administrative hearing officer of the Judicial Branch of Guam, and to form subcomtuittees
that will determine and make recommendations as to the removal of any referee or hearing officer of the
Judjcial Brancly;

(7) to adopt such rules a5 may be necessary for the exercise of the powers and
perfotmance of the duties conferred orimposed upon the Unificd Judiciary Commitice by this Propmlgation

Order and not inconsistent with this Promulgation Order.
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(b) Nothing contained in this Promulgation Order shall be construed directly or by implication to
be in any way in derogation or Jirnitation of the powers conferred upon the Suprerne Court of Guam or
existing in the Supreme Court of Guam by virtue of any provisions of the Organic Act of Guan orany
statutes of Guarm or any other provision of the Guam Code Annotated,

4. Anyaction taken in violation of this Promulgation Order, or any policy or rulcadopted
pursuant to this Promulgation Order, is void. Any expenditure of Judiciary funds in violation ofthis
Promulgation Order, or any policy or rule adopted pursuant to this Promulgation Order, is void. Any
employee of the Judicial Branch who cxpends or authorizes the expenditure of Judicial Branch funds in
violatiofi of this Promulgation Order, or any policy or rulo adopted pursuant to this Prornulgation Order,
slall be personally liable for the retumn of the funds to the respective fund of the Judicial Branchand may
be subject to appropriate disciplinary action.

5. Anyprovisionherein in‘eonﬂict with Guam law shall not be valid, Such invaliditysliallnot
affect other provisions herein which can be given effect without the invalid provision.

6. Effective Date. This Order shall be effective on the date herein promulgated,

50 ORDERED En Banc this Z~{<} day of March, 2002.

7 - -

FRANCES T GICO-GATEWOOD

Associate Justice Associate Justice

PETER C. SIGUENZA, JR.
Chief Tustice
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Sas %. House of Bepresentatives — caztmse——
PLOGE, Wi . R PEEETE Voo
e T e Comurittee on Vesonrus P oy
T 515 N e e
T S S
R v ol -
s Juoc 17, 1998 T —
. RSES
Honoceble Mk C. Chixrfauros T
24* Guam Lagixlatnre -~ B
TT7Roux 4, Sinajana, Suite: 16B
Sinajma, Guam 96926
Dear Schator Charfaugos:

Thank you for your letter of June 2, 1998, regarding the p o legiskai 1
loGuamslo:aljudidnyinH_KZ.ﬂO. My&aszd\nwmrhcmmmmof(;umwm
L] d by the Gu of Guam are cxpected 1w be approved by Congress.  This
: MmmmmwMWumhwm&jmd
Yranch, as theye axe clemrly differcat vicws regmding Guann's judicial of
Bndtwhudxnofgovmlnm Mﬁmmmmthﬁmﬂ»
brajted o the ional bearing of Ocber 29, 1997, on!{.k.m:ndmlim
ofkg:slmmmmdbythemm!egjdnncumyw

k-wld i widuhe' 4 ! principl dumnghulscﬁpvmtm

u federal requi on the local go ment's jadicial branch although Coagress bas
u»aplmmmnmnmvcwdon anunwdymnmeompdnng
msunforl" gress 1o tegul tons of Guam's coutts in ordex to protect
. fedesal i lndced&smrednﬂimmnmﬁmwmmlwd
sdf‘ ination abd scif-p over Guaw’s & ] affalrs. G
inmveuﬂminthismuudoesnamumfeded Absemta b down in the
MWﬂmmdhmun&dWﬂndﬁMWle
roandate altering focal law would indeed represcit 2 step backwards ia Guam's evoltution toward
greact self-povernment and self-detennination.  Similarly, Congress shovld not pre-empx.
judicial review or the autbosity of the local legislature to uet, in light of auy applicable ruling by a
court of jurisdiction.

1 fate your recogaition ther Guam already has g tools of sclf-goverument and sclf-

o

detenmination which angmeat the Organic Act and empowes the msidents of ths Titory to
reform the tocal judiciary through adoption of & local constitstion. Under Pyblic Law 95-584, &
constitution eould cstablish the Commonwealth of Guarg tnd enable the Unitsd States citizens of
Gum-sninundlysdtgovwnmgbodypoudchamsdfdmuﬂmonhlmlnﬁm
as well as to addsess in  morc d. the question of Guam'’s ultimats

political statas.
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NoUS. miuxywmwnlmyhscmlchwwd:pmmmpohmzlm within or outside
of the 11.S, mumm-lsymwmtﬁmmwﬁmg ] scifogo L]
% 5P io the status rosol The Ci inmsyu:dingwﬂh
W«mmmmmmhmwgm Aftex neasly 50 yeans
of locul constitational povernment, Puato Rico bas damopstraued convinciogly that they s

prepared for foll self-g; 5 3 scparaic sovervign or a8 a0 incorporated part of the Union.

Again, thaok you for sharing your visws with tme on HR. 2320, Tt is iy hope that Gusm will
folly utilize the existing anthority in federal law for Increassd self-govermoment contistont with
self-derermination.

,Dm
Gn&m-g

o How Robert A Underwood

[A letter submitted for the record by Charles H. Troutman, Compiler of Laws,
Office of the Attorney General, Department of Law, Territory of Guam, on H.R. 521
follows:]
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DEPARTMENT OF LAW

CarL T.C. GQUTIERREZ RoseERT H. KONO

Maga'lihi Hinirkt Abugao

Governor Autorney General (Acting

MapeLEine Z. BEORDALLO . EHARLES H. TROUTMAN

Tinfiente Gubetnadors Ufiginan Hinirkt Abugao Rikobidot i Lai Guihan Siha
Tiritorian Gulhan

Lieutenant Governor Compilee of Laws

OFFICE OF THE ATTORNEY GENERAL
of Guam

Territory

May 8, 2002

HONORABLE JAMES V. HANSEN
Member of Congress

Chairman, Commirtee on Resources
1324 Longworth House Office Building
Washington, DC 20515-6201

HONORABLE ROBERT A. UNDERWOOD

Member of Congress

Guam District Office

120 Father Duenas Avenue, Suite 107
Hagitfia, Guam 96910

Re: H.R. 521 - Supreme Court of Guam
Dear Mr. Chairman Young and Members of Congress,

I am Charles H. Troutman, Compiler of Laws for Guam and formerly Attomey General and
counsel for the Commission on self Determination. 1 have been working with the issue establishing the
supteme Court of Guarn since before | argued the issue unsuccessfully in 1977 before the United States
Supreme Court (People v. Olsen). Congress was looking at legislation similar to that presented here
during the mid-1970s, but that was delayed pending the outcome of the Supreme Courte case. Following
that, the present law was adopted after much discussion. Even at that time I testified that a surer
foundation was required for the Supreme Court.

Istill believe that Guam needs a fully co-equal third branch of government. The same problems
which plagued the court O legislative interference - in the 1970's are with us still. Nevertheless, |
believe that HR. 521 is too detailed. There are many areas where flexibility is a necessity and
legislative discretion a positive benefit. Therefore, I would urge that this Bill be amended to more
resemble the applicable portions of Article IT1 of the United States Constitution rather than include
the many details found in HR. 521. My suggestions follow:

Compiler of Lavwn Diviaion (Diblsion Fanrikohiyan i Lai Gudhan Siha)
udicial Center 2-200E, 120 W. O'Brden Drive. © 'Hn:i.:;ln. Guam 96910-5185 USA

(671)-475-3324 © Faxt (671-472-2493 O au troutman@amail juetice.gov..qu
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1 am concetned that subsection §22(a) (a)(1) and §22A (2)(1) would limit the ptesent Supreme
Courr’s jurisdicrion by its reference to it as an “appellate” court and to the Superior Court a5 a
“crial court™. In the recent decision ofin re Request of the Governior Relative to. . . P.L. 26-35,
2002 Guam 1 Appendix A - Partial Opinion), The Supreme Court, in justifying is jurisdiction
to hear such declaratory judgments in the first instance, relied upon the Organic Act's grant to
the Legislature to create any time of court of original jurisdiction, whether it be in the Superior
Court of Supreme Court. This is very important and we should not limit this power. You will
nore from the Legislative history of that Guam Code Section (Appendix B}, the states from
which we adopted this provision do s in their Constitutions. If this section were to be carried
over into this Bill part of my concern would be eased. Howcever, there is still the question of new
jurisdiction in the future. Under this bill, it is doubtful that the supreme Court could review
decisions of government agencies much as the Circuit Court of Appeals review decisions of
federal government agencies.

Therefore, ] would suggest amending Section 2 of HL.R. 512 to read:

Section 2, Judicial Structure of Guam,
MM.Z&&L.“_.
{a) (1) The judicial power of Guam shall be vested in one

Supreme Court, ggé in gﬁ inferior coyris ax the I&gg}g_bgg may

{rom time to time egtab!ggh !h lgeg ofb_o‘éﬂ]gmgmé
inferjo prts shall hald oilice and be conupe . viced

r,! ave exclugive

ion ghsu & 1 ‘ ;gct to the exclu.nve or
SELeC i art of Gua

e Court of Guary shall

consist of the er to lnear all appeal fr inferior ¢ o of Guam

A ex
md of itg a “ate and ori; nml unstlwbcm

u, e t shall als ve su 3s d ind 3 thority
over_the inferior courts tlu-ough an_organizalion megm‘bgl by the
!gﬂu!&tge, hawe agdx%g to govern ghe practice gf !gx in Qggm, ;1&
Eescmke ggleﬂ of ggautwe and Mure Iae{m‘e Ll}g sourts gstal’lmhod

m, all under rule ted G C urt,
lxem ruleu may be ohan 2 a statute passed a8 vote of

gba !,aﬁ;l&t\ug.

{4) The Gavernor, in writing, or the Guam Legislature, by

resolutio equest declarat judgments £ e ag

2
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o_the 1n@p£gtahon of apv ]aw f ‘Aml ur local lvmﬁ within the
L3 TOL) IIA e «

3% G0 L. 18 & Y o1l
affe@gg tjle powers an& duhes of tke Gavemm' and t}te opera QQB o{ the
Egm  Brench, or the Gluam Legislature respectively. The declopatory
] gggggg g;g be issued gﬂx where it in a matter of ggggg pu bllc interest

‘ la uld e delay, B 3

Under the present law and the Guam Supreme Court, references in the Organic Act to the
judicial authority of Guam residing in the District Court of Guam as well as in the local judiciary
is confusing. The Organic Act contains other sections, notably §31) which gives exclusive
jurisdiction over income tax matters to the District Court. That section is clear and should
remain and changes to this section would not affect thar. But since the District Court acts in
other ways only as a federal, albeft an Article T or Article [V coust, not an Article I court, and
not as a court having local Guam jurisdiction, the Organic Act should be updated bere, too, to
reflect the reality of the situation. Therefore, I would suggest the following:

Section 22 (48 U.S.C.A. § 1424

81424, Courts of Guam; Jurisdiction; Procedure.
{a) stizict Court of Guam; local couris, The judicial authority of the
% )mltcm‘—:udmrrty-of-GmsbaH]:eveswdmacounof
recorcl estal)].mhecl by Cungmu, cleu:g‘nalml the “Dx;lrwt Cuurt of Guum *‘unsl

{b) Juriediction. The District Conrt of Guam shall have the jurisdiction of
a district court of the United States, any specific jurisdiction given it by other
Asts of Copgress including thix Act, including, bat not limited to, the diversity
jurisdiction provided for in 1332 of title 28, United States Code, and that of a
ptoy court of the United States.

Finally, I would delete the remainder of section 22-B (48 U.S.C.A. 1424-2 because the
substance of this subsection is contained in my first suggested amendment, :

3



Thank you for your consideration of this measure.

Sincerely yours,

Ol W Froictro

CHARLES H. TROUTMAN
Compiler of Laws

Appendices A and B
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Testimony of Charles H. Troutman
Corpiler of Laws

Re: HLR, 521

Appendix A

Page 1

{n Re Regquest of the Governor, 2002 Guam 1 [5] (2/7/2002)
hitp:/fwww.justice.gov.gu/supremelop2002Guam01.htm

[5] The Organic Act provides for the creation of the Suprems Court in general terms:

1. | Y rized.

(&) Compaosition; establishment of local appeliate court.

The local courts of Guam shall consist of such trial court or courts as may have been
or may hereafter be established by the laws of Guam, On ar after the effective date of
this Act

[January 5, 1985}, the fegisiature of Guam may in its discretion establish an appellate
court.

48 U.5.C. § 1424-1(a) (1987) (emphasis added). The Legislature argues the Suprame
Court's jurisdiction is limited by the language of the above-referenced section to that of an
“appellate” court. However, section 1424-1(a) merely states that “the legislature of Guam in
its discretion may establish an appellate court." It does not define appeiiate court, The
Legislature refers to the generic definition of appsllate court in Black's Law Dictionary to
support its position that an appeliate court does not review matters of first instance and is
not a trial court. However, reliance on the dictionary definition is unsound in light of the
provision of the Organic Act which provides:

Local Court Jurisdiction. The legislature may vest in the jocal courts jurisdiction over
all causes in Guam over which any court established by the Constitution and laws of
the United States does not have exclusive jurisdiction. Such jurisdiction shall be
subject to the exclusive or concurrent jurisdiction conferred on the District Court of
Guam by section 1424(b) of this title,

48 U.8.C. § 1424-1(b) {1987). This section of the Organic Act gives the Legislature broad
authority to define the jurisdiction of local courts, The Legislature attempts to distinguish
"local court' as used in section 1424-1(b) from “appeliate court" as used in section 1424-
1(a). However, section 1424-1(a) defines "local courts” as "such trial court or courts as may
have been or may hereatter be established by the laws of Guam.” Thus, the Supreme Court
of Guam, as a court astablished by the laws of Guam, is included within the definition of
"local courl.” The language of section 1424-1 is not ambiguous. Because section 1424-1
gives the Legislature the authority to grant jurisdiction to local courts, the Legisiature may
grant jurisdiction to the Supreme Court as it deems fit <2 Mareover, unfike other state
constitutions which define the respective jurisdiction of each court in that state, the Organic
Act does not define or limit the jurisdiction of the Supreme Court of Guam. Cf. State ex rel.
Neerv. indus. Comm'n, 371 N.E.2d 842, 843 (Ohio 1878) (holding that because the Ohio
constitution limited the court of appeals’ criginal jurisdiction to ceriain matters not inciuding
declaratory judgments, the court of appeals tacked jurisdiction to render that type of j
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Testimony of Charles H. Troutman
Corapiler of Laws

Re: HR. 521

Appendix A

Page 1

judgment). The only limitation placed on the Legislature's power to grant jurisdiction is in
regards to causes within the exclusive jurisdiction of the federal courts. 48 U.S.C. § 1424~
1(b}. A declaratory judgment under section 4104 is not a cause within the exclusive
juriscliction of the federal courts. Therefore, it is within the Legislature's Qrganic Act powers
to grant this court such originat jurisdiction. Accordingly, we deny the Legislature's motion to
dismiss and hold that this court has jurisdiction to consider a request for declaratory
judgment pursuant to section 4104.

Testimony of Charles . Troutman
Compiler of Laws

Re: H.R. 521

Appendix B

Page 1

NOTES TO 7 GUAM CODE ANNOTATED § 4104:

1985 SOURCE: Article 4(c) Constitution of Florida, as modified by Massachusetts
Constitution, Article of Amendment No. 85 amending Art. 2 of Ch, 3 of the Mass, Constitution.

1985 COMMENT: Several states permit the governor, and Massachuselts permits the
Governor, Legislature and Council, to seek opinions from their respective Supreme
Courts on matters respecting the duties of the Governor and Legislature. It has been
this drafter's experience that such a grant of jurisdiction would have solved many
serious questions which have arisen, but which have lacked a forum for decision.

Under the usual rule, no case may be brought until it has ripened into a “case or
controversy”. This section will permit important issues to be decided before that time
and will avoid the necessity of creating harm to some party in order to have a decision.
Thus, a Massachusetis Opinion of the Justices determined certain powers of the
lLegislature and Governor before any employees had to be laid off. This Section would
permit a better resolution of serious questions than occurred in the 1978 District Court
decision of Wong v, Camina wherein the Court decided a question relating to federal
grants, No defendant was forthcoming, so the case was decided essentially on a
default. This Section would permit a full hearing in such cases and decisions rendered
under this Section would be binding.

Note that the language permits the Governor to request opinions as the operation of
the Executive Branch, including questions involving separation of powers, and the
Legislature to request opinions on the operation of that Branch, but does not permit one
Branch to request opinions as to the operation of the other where that operation does
not impinge on the requesting branch’s operations. The purpose of this limitation is to
avoid one branch trying to regulate the other through the courts.

— e — -
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[A letter submitted for the record by The Hon. Antonio R. Unpingco, Speaker,
26th Guam Legislature, on H.R. 521 follows:]

M OLN A‘ 8 ENTE s A VS N oA LI Es(CATURAN S v A RHA N

Twenty-Sixth Guam Legislature ‘Mwmmi;’,‘ﬂ;
site :

e lagisotureram.ne

158 Hester Street Chiman:

n N Haghtfia, Guam  Telephones 1 {(671)  Fax: {871} Commitee ont Military, Vetrans,
R 1 v} 96910 4723455/56157 4723400 and Micronesian ffairs

Office of the Speaker

May 3, 2002

Congressman James V. Hansen
Chairman

Committee on Resources .

U.S. House of Representatives

1328 Longworth House Office Building
‘Washington D.C. 20515

Fax: (202) 225-5929

Dear Chainaan Hansen,

As the Speaker of the Guam Legislature I wonld like to express my views on FIR 521 and
respectfully request that this letter be included as testimony in the printed record of thee hearing,

The United States Congress rightfully grantéd Guam’s lawmakers the authority to create a
Supreme Court of Guam, which it enacted in 1994. It is my hope that the people of Guam be
allowed to do likewise for both the Executive and Legislative Branch in the future. Since 1996
the Supreme Court of Guam has thrived under local law, hearing appeals and rendering decisions
in many cases. Unfortunately HLR. 521 has the different and unacceptable effect of federally
determining local government operations in the judicial branch,

There is no compelling reason for C to regulate the administrative operations of Guam’s
courts to protect or promote federal interest. I feel the greater federal interest is to promote setf-
government over Guam's-internal affaits. Absent 2 breakdown in the effective and efficient
operation of the courts or rule of law under the Organtic Act, a federal mandate altering local law
would indeed represent a backward step in Guam's evolution toward 2 greater self-government
and self determination. Such is not the case on Guam. I ask that any provisions concerning the
intemnal structure of the courts be lefl to local faw.

T'hope this assists you in your deliberation of FLR. 521. I thank you for the opportunity to allow
me to express my views on H.R. 521. Thope and trust the Comunittee will do the right thing and
preserve the existing state of federal law granting local self-government to Guam.

Respect:

Speal tonio R. Unpingeo
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[Letters submitted for the record by Mark R. Warnsing, Deputy Counsel to the
Goveror, State of Illinois, on H.R. 791 follow:]

Orrice oF THE GOVERNOR

207 Stare CAPTOL, SPRINGFIELD, TLinots 62706

Georoe H. Ryan May 8, 2002
COVERNOR

Mr. Larry Angelo

Second Chief, Ottawa Tribe of Oklahoma
P. Q. Box 110

Miami, OK 74355

Dear Mr, Angelo:

1t has come to my attention, that during the House Committee on Resources
hearing on H. R. 791, you told the Committes I had made certain disparaging comments
to you regarding the Ottawa land claim in Hlinois during a meeting in the late 1990’s.
You as well as I know that I never made any such comment to you or any other
representative of the Tribe, 1 ask that you issue a retraction of the statement you made to
the Committee on Resources rogarding myself, Tho meetings that we had with you and
the other representatives of the Ottawa Tribe were always amicable, so I do not
understand why you would make such a statement now.

Anyone that has dealt with me in the 20 plus years I have been in public service,
will tell you that I always conduct myself in a professional, ethical and businesslike
manner. They would be as shocked, 48 I, that someone would attribute such a
disparaging, insensitive and stupid cormment to myself. Again, [ ask that you please
retract your statement regarding myself made to the Committee.

Sincerely; LA] N

Mark R. Wamnsing
Deputy Counsel to the Governo

Ce: The Honorable 1. D. Hayworth
The Honorable Jemes V. Hansen
The Honorable Timothy Johnson



Orrice of THE GOVERNOR
207 Stave CAPOL, SPRINGFIELD, LLinons 62706

Georae H, Ryan

Covernor
¢ May 8, 2002

The Honorable J. D. Hayworth

United States House of Representatives

2434 Rayburn House Office Building (HOB)
Washington, DC 20515

Dear Congressman Hayworth:

It has come to my attention, that during the House Committee on Resources
hearing on H. R. 791, that Mr, Larry Angelo of the Ottawa Tribe of Oklahoma attributed
certain disparaging remarks to me in connection with the Ottawa land claim in Tlinois. I
did attend several meetings in 1996-1908 regarding the Ottawa claim, while serving as
Assistant Legal Counsel to then Governor Jim Edgar. Never during these meetings or in
any private discussion I had with Mr. Angelo or anyote else, did 1 ever make the remarks
that Mr. Angelo atiributed to myself. I can also state that [ never heard any other person
connected with the State Administration make any such comments to Mr. Angelo or other
reprosentative of the Ottawa Tribe. These meetings were attended by then Chief Counsel
to the Goveror J. William Roberts or his successor as Chief Counsel Ms. Blena Kezelis.
Mr. Roberts is a former United States Attomey for the Central District of Iliinois and now
a partner with the Hinshaw & Culbertson law firm. Ms. Kezelis is now Executive
Director of the Illinois Environmental Regulatory Review Commission. [ have not
contacted Mr. Roberts or Ms. Kezelis about this matter, but | encourage you or the
committee staff to contact them regarding my conduct and their recollcctxon of these
meetings, Their address and phone numbers are:

J. William Roberts
Hinshaw & Culbertson
400°S. 9% 81, Suite 200
Springfield, IL. 62701
{(PH: 217/528-7375).
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Elena Kezelis

Executive Director, IERRC
1021 North Grand Avenue B
Springfield, IL 62702

(PH: 217/557-0511)

A representative of the Bureau of Indian Affairs also attended many of the meetings, so
you may check with that source as well. T am willing to personally appear before your
committse to dispute Mr. Angelo’s comment, if you deem that to be necessary.

When the various Native American land claima were first brought to the attention
of the Edgar Administration in 1996, the Administration went to great lengths to address
the claims in a professional manner. We met with the Tribes or their representatives when
requested. These meetings took.place over a period of three years. We spent considerable
time evaluating the various land claims by conducting our own historical and legal
research on the issues raised by the Tribes. We carefully considered all of the material
given to us by the Tribes in support of the claims. Our meetings with the Ottawa Tribe
and their representatives were always amicable. In the end, the Ottawa Tribe was not
successful in convincing the State Administration or the State Attorney General that their
claim had merit.

1 am now Deputy Counsel in the Administration of Gavernor George Ryarn.
Anyone that has dealt with me in the 20 plus years 1 have been in public service, will tell
you that I always conduct myself in & professional, ethical and businesslike manner. They
would be as shocked, as [, that someone would attribute such a disparaging, insensitive
and stupid comment to myself. I have no idea why Mr. Angelo would make such a false
statement, other than to try and put the State of fllinois in a bad light before the
Committee. Enclosed is a copy of my letter to Mr. Angelo. Thank you for taking the time
to read my letter.

Sineerely; Lﬂ) v
W 'f/

Mark R. Warnsing
Deputy Counsel to the Governor

Ce: Honorable James V. Hansen
Honorable Timothy Johnson
Mr, Larry Angelo
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[A letter and resolution submitted for the record by Annice M. Wagner, President,
Conference of Chief Justices, on H.R. 521 follow:]

Conference of Chief Justices

BOARD OF DIRECTORS

PRESIDENT
Anatoe ., Wagnes
Chic G
D o
Court of Appeals
tngtan, D
S iny 520 May 6, 2002
Pax: (202) 626884
:wmﬂulﬂtm seate.de.us
The Honorable James V. Hansen
presiwenTELECT  Chairman
udith 5. Kaye N
Chictudge of e Steof New Yorr  COMmumittee on Resources
st vicerresent  U.S. House of Representatives
Renald M. George

cowiee 1324 Longworth House Office Building
Supreme Comel CUoma o7 chington, DC 20515-6201
SECOND VICE-PRESIDENT
Charles Talley Fells
Supren Conet o i Re: HR. 521
TMMEDIATE PAST PRESIDENT
ottt Dear Chairman Hansen:
Supeerng Court of North Dekots.
On behalf of the Conference of Chicf Justices (CCJ), I write to provide
I s you with CC)’s views on issues addressed in H.R. 521, which is before the
S CamatVewot (ommittee on Resources. As you may know, the CCJ is an organization
wH bl comprised of the chief justice o chief judge of the highest court of each state, the
Seone Coenaf At 1yistrict of Columbia and several territories, including Guam, working to improve
Rtk the administration of justice in the United States. At CCJ’s Twenty-Fourth
Coumalppestrofdaryand 14 dyear Meeting in Baltimore, Maryland on January 25, 2001, the CCJ adopted a
i Tesolution remewing its support of congressional efforts to clarify federal law
Swrane Comofimees - recognizing the Supreme Court of Guam as the highest court of Guam, assuring
e the independence of its judiciary and maintaining its judicial branch as a separate
Supreme Counof X and ea-equal branch of government, principles contained in HR. 2370, the
K elvad  “Guam Judicial Empowerment Act of 1997.” CCJ’s January 2001 resolution also
SummeComsfions - oxpressed continuing support of “similar successive legislation to be reintroduced
e in the first session of the 102™ Congress.”

Supreme Court of South Canctina
Linda Copple Teout

Chief foti
Supreme Court of 1doho

Thus, CCJ continues its strong support of the principles set forth in HR.
521. Securing these fundamental principles is essential to our form of
Goverwment Retacions Omee - SOVEITLTIENL,

350 .
Artington, Va 22201 ,S}nqcraly yours,

{703 841-0200
o P
‘/ e M. Wagner

PAX: (703) $41.0206

cc: The Honorable Robert A. Underwood
The Honorable George Miller
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CONFERENCE OF CHIEF JUSTICES

Resolution 17

Recognizing the Supreme Court of Guam as the Highest
Court of Guam

WHEREAS, the Conference of Chief Justices at its 1998 Midyear Meeting supported
the efforts of Guam and the Congress to assure by legisiation the independence
of the judiciary and to maintain its judicial branch as a separate and co-equal
branch of government; and

WHEREAS, the proposed legislation clarified existing federal law and recognized the
Supreme Court of Guam as the highest court of the Territory; and

WHEREAS, securing these fundamental principles is essential to our form of
government; and

WHEREAS, H.R. 2370 was not acted upon by the Congress; and

WHEREAS, Congressman Raobert A. Underwood, D-Guam, intends to renew his efforts
in securing the passage of similar legislation in the First Session of the 107"
Congress; and

WHEREAS, the Conference wishes to express its continuing support of H.R. 2370 and
similar successive legislation to be reintroduced in the First Session of the 107"
Congress;

NOW, THEREFORE BE, iT RESOLVED that the Conference supporls renewed
congressional efforts to clarify federal law recognizing the Supreme Court of
Guam as the highest court of Guam; and

BE IT FURTHER RESOLVED, that the Government Relations Office of the National
Center for State Courts actively assist the Supreme Court of Guam in obtaining
that objective.

Adopted as proposed by the State-Federal Relations Commitiee of the
Conference of Chief Justices in Baltimore, Maryland at the 24® Midyear Meeting on
January 25, 2001.



172

[A statement submitted for the record by The Hon. Judith T. Won Pat, Senator,
26th Guam Legislature, on H.R. 521 follows:]

Statement of The Honorable Judith T. Won Pat, Senator. 26th Guam
Legislature, on H.R. 521

Mr:: Chairman and Members of the Committee on Resources:

I would like to thank you for affording me the opportunity to submit written. tes-
timony on H.R. 521. My name is Judith T. Perez Won Pat, an elected representa-
tive of the people of Guam, and Assistant Minority Whip of the 26th Guam Legisla-
ture.

Let me first commend you for holding this hearing on H.R. 521 which seeks to
clarify Guam’s judicial structure by amending the Organic. Act. I am. in full support
of the Guam Judicial Endowment Act by Guam’s Honorable Robert Underwood. At
this time, the Judiciary of Guam is not on equal footing with the other branches
of the government.

The Honorable Antonio B. Won Pat was able to have the. Organic Act of Guam
amended with. the passage of the Omnibus Territories Act of 1984. This authorized
the Guam Legislature to establish an appellate court, but did not provide a struc-
ture for the new judicial system.

The Supreme Court of Guam was established in 1993 through the Frank G: Lujan
Memorial Court Reorganization Act, but the lack of administrative direction in the
1Omnibus Act leaves the court vulnerable to the political changes of the Guam Legis-
ature.

Since the court is the creation. of the Guam Legislature; only amending the Or-
ganic Act will: ensure permanence, parity and independence of Guam’s Judicial. sys-
tem.

The provisions of H.R. 521 would, once -and for all, clearly define the structure.
of our Judicial branch within the framework of the Organic Act and establish the
Supreme Court of Guam. as the judicial and administrative head of the Judiciary.

I believe that H.R. 521 is long overdue and direly needed to safeguard the integ-
rity and autonomy of the Judicial branch from political interference from the execu-
tive and legislative branches.

I would urge the Committee to favorably report out this appropriate legislation
to the House of Representatives. We need to ensure that the Judiciary can function
as a separate but equal branch of government without the threat of the other
branches having the authority to modify or strip the powers of the Supreme Court.

Once; again I thank you for your kind consideration on the submission of my testi-

mony.
O
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